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_ The prosecutor in a capital offense case wanted to submit footprints taken inside a shoe as evidence. Two nights before the — 


defense attorney received a Mealey’ E-Mail News Report about a case that questioned the admissibility of this ¢ ence; = 


The Mealey’s E-Mail News Report notified the 
defense attorney of a recent court decision from the 
highest court in a neighboring state. He was surprised 
to find the prosecution’s expert witness had also 
testified in that case. But the court held that footprints 
from inside a shoe were not a recognized area for 
expert testimony under the Daubert standard. As the 
defense attorney continued his search of analytical 
sources from Matthew Bender? including Moore’s 


™ 


Federal Practice® on the LexisNexis™ services, he quickly 
found further supportive commentary and analysis. 
When you need to go a step beyond cases and 


codes in your research, use the LexisNexis 
Total Research System—lt’s how you know. 


LexisNexis” 


It’s how you know ™ 


( For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek or call 877.810.5324 > 


“The LexisNexis Total Research System “free trial offer" is available to law firms in the United States who have not subscribed to the 
LexisNexis online services within the last 30 days from the date of this publication. Additional restrictions may apply. Current LexisNexis 
customers should contact their account representative for information 

LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. It's How You Know is a 
trademark of LexisNexis, a division of Reed Elsevier Inc. Matthew Bender is a registered trademark of Matthew Bender Properties Inc 
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JUDGMENT LIENS 


DEADLINE OCTOBER 1, 2003 
Do Not Wait... Protect Your Client Now 


Legislation now requires Judgment Liens to be filed with the Division of 
Corporations. Effective October 1, 2001 Judgment Liens are filed with 


the Division of Corporations. Writs of Execution are no longer docketed 


with the Sheriff's Office. 


Previously recorded Judgment Liens must be refiled with 
the Department of State prior to October 1, 2003 or the 
lien will become ineffective leaving your client unprotected. 
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your Judgment Lien for a low introductory fee of $15.00 plus costs. 
We offer discount fees on volume filings on previously recorded Judgment 


Liens. Call our office for details. 
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CALLING EMPIRE TODAY 
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Another View of Miller 

I read with interest Mr. Mazer’s 
piece on the state of ERISA preemp- 
tion and whether the Supreme 
Court’s recent decision in Kentucky 
Ass'n of Health Plans, Inc., v. Miller 
123 S.Ct. 1471 (2003), will alter the 
current landscape surrounding pre- 
emption of Florida’s insurance bad 
faith statute, F.S. §624.155 (Janu- 
ary). While the author suggests that 
the Supreme Court’s analysis in 
Miller may cause the 11th Circuit 
to rethink its position on ERISA pre- 
emption of §624.155, I disagree. 

Mr. Mazer devotes much of his 
discussion to whether Florida’s in- 
surance bad faith statute will now 
be found “saved” from ERISA pre- 
emption under the Supreme Court’s 
new two-part test in Miller: “First, 
the state law must be specifically 
directed toward entities engaged in 
insurance. Second, ...the state law 
must substantially affect the risk 
pooling arrangement between the 
insurer and the insured.” Id. at 
1478-79. However, the question of 
whether §624.155 is “saved” from 
preemption under the Miller stan- 
dard does not end the inquiry. 
Courts must still address whether 
otherwise saved state laws nonethe- 
less frustrate ERISA’s overall pur- 
pose by inappropriately supplement- 
ing or supplanting ERISA’s exclusive 
remedies. The Supreme Court has 
recognized that even if a state law is 
“saved” pursuant to the savings 
clause, 29 U.S.C. §1144(b)(2)(A), it 
will be deemed preempted if it al- 
lows plan participants to obtain 
remedies that Congress rejected in 


ERISA. Rush Prudential HMO, Inc., 
v. Moran, 536 U.S. 355 (2002). 

Two circuits have recently found 
post-Miller that state bad faith laws 
remain preempted by ERISA. In Elliot 
v. Fortis Benefit Ins. Co., 337 F.3d 1138 
(9th Cir. Aug. 1, 2003), the Ninth Cir- 
cuit Court of Appeals held that a state 
law claim for compensatory and pu- 
nitive damages under Montana’s Un- 
fair Trade Practices Act (“UTPA”) is 
preempted by ERISA. Likewise, in 
Kidneigh v. UNUM Life Ins. Co. of 
America, 345 F.3d 1182 (10th Cir. Oct. 
3, 2003), the 10th Circuit Court of Ap- 
peals held that a Colorado state law 
bad faith claim against an employ- 
ment disability insurance carrier is 
preempted by ERISA. 

The Miller test does not open the 
door to state law regulation of 
ERISA plan insurers under FS. 
§624.155. The limited exception to 
the applicability of the savings clause 
remains alive and well in ERISA ju- 
risprudence. “That exception provides 
that, even if the state law, or more 
particularly the state cause of action, 
falls within the savings clause, it may 
nevertheless be preempted where it 
conflicts with the civil enforcement 
provisions of ERISA.” Glynn v. Bank- 
ers Life & Casualty Co., 2003 US. Dist. 
LEXIS 22993, *13 (D. Conn. Dec. 11, 
2003) (state law claim for violation of 
Connecticut Unfair Trade Practices 
Act is preempted by ERISA). Courts 
within the 11th Circuit will undoubt- 
edly continue to find in this post- 
Miller era that claims for violations 
of §624.155 are preempted by ERISA. 

DANIEL ALTER 
Ft. Lauderdale 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 


ment of fact or law; 


The general principles which should ever control the lawyer in the practice of the legal profession are 
clearly set forth in the following oath of admission to the Bar, which the lawyer is sworn on admission to 
obey and for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, nor any 
defense except such as | believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such means only as are con- 
sistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or false state- 


“| will maintain the confidence and preserve inviolate the secrets of my clients, and will accept no 
compensation in connection with their business except from them or with their knowledge and approval: 

“| will abstain from all offensive personality and advance no fact prejudicial to the honor or reputation 
of a party or witness, unless required by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of the defenseless or op- 
pressed, or delay anyone's cause for lucre or malice. So help me God.” 
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Diversity in the 


few months ago I at- 

tended a _ luncheon 

where the topic was di- 

versity on the Florida 
bench, or more accurately, the lack 
of it. 

Although great strides have been 
made, there is still much work to do 
until our state’s judiciary reflects 
the rich heritage and varied experi- 
ences of its residents. A few num- 
bers tell the story. According to the 
most recent federal census, 65.4 per- 
cent of the state population is Cau- 
casian that is not of Hispanic or 
Latino origin, while 16.8 percent are 
Hispanic or Latino, and 14.6 percent 
are Black or African-American. 
Overall, 51.2 percent of our resi- 
dents are women. 

Compare those with the statis- 
tics for our judiciary. As of late last 
year, of our 872 jurists, 86.5 per- 
cent were white, 6.5 percent were 
African-American, 6.1 percent 
were Hispanics, and 24.4 percent 
were female. White males, a sta- 
tistical minority of our overall 
population, make up just over two 
thirds of our judges. 

At the luncheon, it struck me 
that unless we have diversity at 
the Bar, we will never have diver- 
sity on the bench. Furthermore, if 
we do not have diversity among 
those passing the bar exam, we 
will not have diversity in the Bar, 
and we will not have diversity 
among those passing the bar exam 
until we have diversity in our law 
schools. (Bar studies show that 89 
percent of our membership is 


white; eight percent is Hispanic; 
and two percent is African-Ameri- 
can. Women, who now make up 
about half of law school admis- 
sions, have increased to 30 percent 
of the Bar’s membership.) 

Our law schools are doing their 
part. Recent studies show that mi- 
norities are being admitted in 
nearly the same proportion they oc- 
cupy in the population at large. The 
Florida Legislature created the new 
public law schools at Florida Inter- 
national University in Miami and 
Florida A&M University in Orlando 
to boost minority participation in 
the profession, and both report that 
more than half of their classes are 
minorities. 

That’s a good start, but more 
needs to be done. To help, I met with 
Bob Butterworth, dean of the St. 


Legal Profession 


Thomas University Law School, and 
he has volunteered to hold a sym- 
posium in April on diversity in the 
legal profession. The Bar’s Equal 
Opportunities in the Law Section 
will be assisting and Dean 
Butterworth, section Chair Tammy 
Fields, Bar Board of Governors 
member Henry Latimer, and Miami 
attorney Maryanne Lukacs, who is 
chairing the event, have all commit- 
ted to participate. 

The Bar is also working on other 
ways to help law students. The 
Professionalism Committee has 
begun an e-mentoring program 
that matches practicing Bar mem- 
bers with students. As of this writ- 
ing, it has attracted more law stu- 
dents than lawyers, and we can use 
your help. Visit the Bar’s Web site 
at www.flabar.org to sign up; click 
on Professionalism on the left side 
menu and then scroll down to the 
E-Mentoring Program item. I am 
also talking with FAMU law school 
Dean Percy Luney to work out pro- 
grams to mentor his students. 

Diversity is the future of our state, 
our profession, and our judiciary. 
Working together now to encourage 
diversity is the best way to guaran- 
tee the future of all three. 

Today is a great day to be a Florida 
lawyer. I am proud to be one. You 
should be too. 


Mites McGrane 


Although great strides have been made, there is still much work to do until our 
state’s judiciary reflects the rich heritage and varied experiences of its residents. 
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“Justice for all Floridians,” An Educational Tool Kit 


s the Florida Legisla- 

ture faces the challenge 

of funding the judicial 

branch of government to 
comply with Revision 7, which calls 
for the state to take over more fund- 
ing of the trial courts from counties, 
the Supreme Court Article V Com- 
munication Advisory Group is con- 
fronting the task of enlightening 
Florida’s citizens about the work of 
the courts. 

Under the capable leadership of 
its chair, Judge Belvin Perry of the 
Ninth Circuit, the group studied the 
amendment and related legislation 
to develop a message intended to: 

© Define the role of our courts; 

e Explain the concerns surround- 
ing implementation of Revision 7; 

® Question what the future holds 
for Florida’s judiciary; and 

¢ Call for people to become in- 
volved. 

From its study comes “Justice for 
all Floridians,” an educational tool 
kit for judges, court staff, and attor- 
neys to use in educating the public 
about the critical role of our courts. 

“The tool kit consists of 
PowerPoint presentations, printed 
materials, and videos that allow us 
to tell our story and explain, in a 
consistent voice, why continued and 
adequate funding of our courts is 
important to all Floridians,” said 
Judge Perry. 

To emphasize the impact of the 
work of the courts on public safety, 
business and commerce, and the 


welfare of families and children, the 
slide presentation observes: “You 
may have been a victim of crime; you 
may have been sued; you may have 
been involved in a property dispute; 
you may know somebody who is in 
a court-ordered drug treatment pro- 
gram; you may have had a family 
member involved in a child custody 
dispute .... Simply put, the court 
system touches all our lives.” 
While Florida Bar members are 
cognizant of court statistics, most 
people outside the legal profession 
are unaware that 2.8 million new 
cases are filed each year and that 
over one million criminal cases were 
filed in this state last year. “Reach- 
ing out to citizens is important be- 
cause the only support network (for 
the courts) is the lawyers who are 
involved in the system,” said Brenda 


Johnson, director of community af- 
fairs and intergovernmental rela- 
tions at the Office of the State 
Courts Administrator. The advisory 
group’s slide presentation provides 
other statistics to draw attention to 
the message that inadequate court 
funding affects all of us. 

Judge Perry notes that the pre- 
sentation, which may be previewed 
on the Florida Courts Web site, 
www.flcourts.org, is “positive but to 
the point. It does not speculate on 
the future of our courts, but instead 
draws attention to previous effects 
of budget reductions in other states. 
It is a message that appeals to ev- 
eryone, including the small business 
owner, corporate CEO, legal profes- 
sional, or John Q. Public.” 

Joining Judge Perry on the Article 
V Communication Advisory Group 
are Judge Jeffrey Arnold, Tod 
Aronovitz, Judge Beth Bloom, Mike 
Bridenback, Chief Judge Joe Farina, 
Judge Gary Farmer, Judge Paul 
Hawkes, Judge Nelly Khouzam, 
Judge A.B. Majeed, Miles McGrane, 
Kelly Overstreet Johnson, Judge 
Susan Schaeffer, Judge Frederick 
Tygart, and myself. 

If you have questions about the 
tool kit, please call Brenda Johnson 
in the Office of the State Courts 
Administrator at (850) 922-5692, or 
e-mail her at johnsonb@flcourts.org. 


JOHN F. HARKNESS, JR. 


The presentation “draws attention to previous effects of budget reductions in 
other states. It is a message that appeals to everyone, including the small 
business owner, corporate CEO, legal professional, or John Q. Public.” 
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“Men and nations behave wisely once they have 
exhausted all other alternatives.”— Abba Eban 
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PCAs the DCAs 


Asking for Written Opinion 
From a Court That Has Chosen 


Not to Write One 


by Arthur J. England, Jr. 


lorida’s appellate rule governing motions for 
rehearing was amended, effective January 1, 
2003, to add the following language to Rule 
9.330(a): 
When a decision is entered without opinion, and a party be- 
lieves that a written opinion would provide a legitimate basis 
for supreme court review, the motion may include a request 
that the court issue a written opinion. If such a request is made 
by an attorney, it shall include the following statement: 

“T express a belief, based upon a reasoned and studied pro- 
fessional judgment, that a written opinion will provide a legiti- 
mate basis for supreme court review because (state with speci- 
ficity the reasons why the supreme court would be likely to 
grant review if an opinion were written).” 


Amendments to Florida Rules of Appellate Procedure, 827 
So. 2d 888 (Fla. 2002). 

This article explores this new rehearing authoriza- 
tion (the rule amendment) to see if it achieves the pur- 
pose for which it appears to have been adopted: to ame- 
liorate the consequences of retaining in the district 
courts of appeal the freedom to render decisions that 
have no explanation or citations of authority. The au- 
thor of this article concludes that the rule amendment 
is flawed, and that it should either be withdrawn or 
substantially modified. 


Background of Constitutional Limitation on 
Supreme Court’s Review of District Court 
Decisions for Which No Opinion is Written 

On March 11, 1980, the Florida Constitution was 
amended to prevent the Florida Supreme Court from 
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reviewing decisions of the district courts of appeal in cases 
where no explanatory opinion has been written and an 
order affirming the trial court has been entered saying 
simply “per curiam affirmed.” These decisions are com- 
monly referred to as “PCAs.”! The impetus for limiting 
the court’s jurisdiction was its ever-increasing caseload, 
and a conviction by some of the justices that the court 
itself was incapable of limiting its intake for the review 
of district court decisions.” Over the years, there had been 
a steady erosion of the finality of decisions rendered by 
the district courts as a result of the court’s willingness to 
accept PCAs for review through the judicially crafted 
mechanism known as “record proper.”® 

The most visible and articulate advocate against pas- 
sage of the proposed constitutional amendment in 1980 
was Tobias Simon, a skilled appellate and trial lawyer 
who had fought long, hard, and innovatively to protect 
the rights of Florida’s citizens. Toby believed that liti- 
gants should have the right to ask the justices of the 
Supreme Court to review any decision rendered by a dis- 
trict court, and that the grant or denial of review should 
be left to the judgment of the justices and not arbitrarily 
put beyond their reach by the constitution. He argued 
that the U.S. Supreme Court was not constrained by the 
U.S. Constitution with respect to its certiorari jurisdic- 
tion, and that Florida should continue to follow the fed- 
eral model. In public writings and debates with Toby, 
the author argued that our district courts were created 
in 1956 with the express intention that they be final with 
respect to appeals as of right in Florida,‘ that for more 
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of the Judicial Management Coun- 
cil (hereinafter “Report”) at viii. 
The committee’s final report did 
not recommend removal of the con- 
stitutional ban on the Supreme 


Advocates for the proposed amendment understood 
the competing tensions inherent in a flat prohibition 
against Supreme Court consideration of decisions 


for which district court judges chose not to 
offer an explanation. 


than 30 years the justices of the 
Florida Supreme Court had demon- 
strated an inability to self-limit the 
number of decisions brought to the 
court for a second merits review, and 
that, unlike the U.S. Supreme Court, 
under the proposed constitutional 
amendment the Florida Supreme 
Court would retain both a range of 
mandatory appeals and categories 
of discretionary review that would 
ensure second level appellate review 
of decisions having statewide impor- 
tance. Based on the court’s then 
caseload, the author suggested that 
a continuation of the court’s unlim- 
ited certiorari review was a formula 
for quantity discounts in appellate 
justice.° 

Advocates for the proposed 
amendment fully understood the 
competing tensions inherent in a 
flat prohibition against Supreme 
Court consideration of decisions for 
which district court judges chose not 
to offer an explanation. They knew, 
on the one hand, that a large pro- 
portion of the workload of the dis- 
trict courts consisted of cases in 
which the party losing at the trial 
level was simply exercising a con- 
stitutional right for appellate review 
of a matter that merely applied well- 
established legal principles to par- 
ticular facts. In cases of that nature, 
which constituted the bulk of the 
decisions decided without an opin- 
ion, a sound judicial system need not 
and should not provide a second 
level of full appellate consideration. 

They also knew, on the other 
hand, that not all litigants and law- 
yers accepted the absence of an ex- 
planatory decision as an appropri- 
ate means for the disposition of an 
appeal, even though the use of no- 
opinion decisions had long been a 
staple of appellate courts for the 
disposition of routine “as of right” 


appeals.® They also recognized that 
district court judges, being human, 
had from time to time declined to 
write an explanatory opinion in or- 
der to camouflage decisions made 
for reasons they chose not to state 
publicly. Advocates for the constitu- 
tional change believed this occurred 
on very few occasions, however, and 
that an absolute ban on the Su- 
preme Court’s review of no-opinion 
decisions constituted a necessary 
tradeoff for ensuring the finality of 
decisions made by the district courts 
and for controlling the Supreme 
Court’s caseload. 

The constitutional amendment 
was adopted by two-thirds of the 
voters in Florida, and immediately 
succeeded in reducing the Supreme 
Court’s caseload.’ Not surprisingly, 
though, dissatisfaction with the use 
of PCAs did not abate.* 


Recent Reevaluation 
of the Use of PCAs 

Twenty years after adoption of the 
constitutional limitation on the Su- 
preme Court’s review of PCAs, the 
continued use of PCAs by the dis- 
trict courts was revisited by the 
Committee on Per Curiam Affirmed 
Decisions of the Florida Supreme 
Court’s Judicial Management Coun- 
cil. The committee was composed of 
one judge from each of the five dis- 
trict courts of appeal, one state at- 
torney, one public defender, one as- 
sistant public defender, one 
assistant attorney general, and one 
private attorney who specialized in 
appellate law. The assigned task of 
the committee was to make “a thor- 
ough and comprehensive inquiry 
into the practice of the issuance of 
PCA decisions and their effect on the 
judicial system.” Final Report and 
Recommendations of the Committee 
on Per Curiam Affirmed Decisions 
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Court’s review of PCAs. 


The PCA Committee believes that the 
PCA performs a useful function when 
utilized properly... including . . . when 
the law is so well settled on the issues 
presented that no further explication is 
required, and when the principle of law 
upon which the decision rests is so ge- 
neric (e.g., the trial court decision is sup- 
ported by competent substantial evi- 
dence) that even reference to a citation 


would add nothing to the jurisprudence. 
* 


The PCA Committee does not believe 
. .. that the PCA is used as a method to 
avoid either controversy or judicial la- 
bor. 


Id. at 29. 

The committee had received some 
public comments critical of the use 
of PCAs, however. “PCA opinions 
undermine confidence in the integ- 
rity of the judicial system.” “PCAs 
leave the nearly unavoidable im- 
pression that the majority has acted 
in an arbitrary fashion.” Id. at 46. 

In response to those criticisms, 
the committee wrote that 
the integrity of the appellate process 
should not be maligned by unfounded 
and unsupported accusations that 
amount to charges of judicial misfea- 
sance, malfeasance, or nonfeasance. 
Simply put, the understandable reality 
is that it is difficult for many lawyers to 


accept the fact that their case does not 
deserve a written opinion. 
* 


The PCA Committee also believes that 
regular appellate practitioners should 
be able to determine the court’s reason- 
ing for issuing a PCA from the argu- 
ments in the briefs filed and questions 
asked and comment made, at oral argu- 
ment. 


Id. at 2. 

In dissent to the final report, one 
district court judge wrote that the 
committee “should recommend that 
bare PCAs not be used for fully 
briefed appeals, that is, appeals 
from final judgments and autho- 
rized nonfinal appeals.” Id. at 40, 
42-43 (Cope, J. dissenting). In es- 
pousing that view, Judge Cope drew 
on and quoted from the commentary 
to the ABA’s Standards Relating to 
Appellate Courts (1994), to the ef- 
fect that “[llitigants are entitled to 
assurance that their cases have 
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been thoughtfully considered. The 
public, also, is entitled to assurance 
that the court is thus performing its 
duty.” Id. 

The public defender on the com- 
mittee also dissented from the con- 
clusion of the final report with re- 
spect to the use of PCAs, stating: 
“The Committee’s report ... seri- 
ously underestimates the gravity of 
the per curiam affirmed (PCA) prob- 
lem in Florida. Its recommenda- 
tions, while ameliorative, do not 
adequately respond to a widespread, 
increasing practice which under- 
mines the quality of appellate jus- 
tice in our state.” Id. at 46 (Daniels, 
dissenting). 

The lone private practitioner on 
the committee also dissented and 
wrote of his personal experience 
with PCAs, stating: “I can readily 
think of four PCA cases that I felt 
clearly warranted an opinion.... 
There was no controlling precedent 
and they presented substantial sub- 
stantive issues that had been pre- 
served.” Id. at 53 (Elligett, dissent- 
ing). 

In an effort to address criticisms 
of the use of PCAs, the committee 
recommended an amendment to the 
appellate rules which is the subject 
of this article—an amendment to 
the rule which governs motions for 
rehearing to permit an appellant 
who has received a PCA to ask for a 
written opinion based on a certifi- 
cation by appellant’s counsel that an 
explanatory opinion would provide 
a legitimate basis to request review 
in the Florida Supreme Court. Re- 
port at 30-31. This recommendation 
stemmed from the committee’s be- 
lief that district court judges “will 
often” choose to write an opinion 
“upon being regularly reminded of 
the various factors which may be 
appropriately considered in deter- 
mining whether and what to write.” 
Report at 34. The committee 
adopted the following list of guide- 
line factors: 

1. the decision is in conflict with that 
of another district; 

2. the decision appears to be in con- 
flict with that of another district, but the 
latter can be harmonized or distin- 
guished; 

3. there is an arguable basis for Su- 


preme Court jurisdiction; 

4. the decision establishes a new rule 
of law; 

5. the decision modifies an existing 
rule of law; 

6. the decision applies an existing 
rule of law to facts significantly differ- 
ent from those to which the rule had 
been previously applied; 

7. the decision applies an existing 
rule of law that appears to have been 
generally overlooked; 

8. the issue decided is also present 


in other cases pending before the court; 

9. the issue decided can be expected 
to arise in future cases; 

10. the decision rules on a constitu- 
tional or statutory issue for the first 
time; 

11. previous precedent has been over- 
ruled by statute, rule or an intervening 
decision of a higher court; 

12. a dissent has been written, espe- 
cially when the dissent addresses an is- 
sue that presents an arguable basis for 
Supreme Court jurisdiction; 


CNA and Gilsbar's Lawyers Professional 
Liability Program provides excellent 
insurance policy coverage...and we 
don't stop there. Our comprehensive 
Risk Management services and skilled 
advisors could heip you avoid potential 
legal malpractice and help keep your 
name out of the headlines. 


Log onto www.gilsbar.com/quickquote 
to apply online or call 1-888-445-7655. 


Insurance Services | 


Online Risk Management services available at 
www.lawyersinsurance.com. CNA is a service mark and trade 
name registered with the U.S. Patent and Trademark Office. 


THE FLORIDA BAR JOURNAL/MARCH 2004 13 


| 
TNL Sw 


The controversy over the use of PCA decisions— 


which existed long before the 1980 constitutional 
amendment that made them unreviewable by 
the Supreme Court—is far from over. 


13. the court concludes that an error 
was harmless, but that it can reasonably 
be expected that the trial court or coun- 
sel will repeat the error if it is not ad- 
dressed; and 

14. the court concludes, in a crimi- 
nal case, that an unpreserved error is 
material. 


Report at Appendix E. 

The committee’s recommended 
rule amendment was reviewed by 
The Florida Bar’s Appellate Rules 
Committee, and presented to the 
Florida Supreme Court in conjunc- 
tion with the court’s biennial review 
of the appellate rules. In its decision 
on appellate rule recommendations- 
—Amendments to Florida Rules of 
Appellate Procedure—the court 
adopted the above-quoted amend- 
ment to Rule 9.330(a), effective on 
January 1, 2003. 


Critique of the Amendment 
to Rule 9.330(a) 

The controversy over the use of 
PCA decisions—which existed long 
before the 1980 constitutional 
amendment that made them unre- 
viewable by the Supreme Court— 
is far from over. No one seriously 
disputes that a large number of ap- 
peals brought to the district courts 
involve the application of estab- 
lished law to unremarkable fact 
patterns and that, as the commit- 
tee noted, “The PCA performs a 
useful function when utilized prop- 
erly.” The committee ascertained 
that, between July 1998 and July 
1999, PCAs were issued in more 
than 69 percent of all criminal 
cases, in more than 65 percent of 
all administrative appeals, and in 
more than 45 percent of all civil 
appeals. Report at 25. 

Reasonable persons can, and do, 
disagree on whether the district 
courts should be barred from issu- 
ing PCA decisions, and whether ev- 
ery district court disposition 
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should at least include either a 
brief written explanation of the 
reason for the affirmance or an 
identification of authorities on 
which the decision is based, as 
Judge Cope suggested. Explana- 
tory opinions are generally 
thought to be appropriate because 
“we expect the judge, like no other 
public official, to justify his deci- 
sions with reason.” McCree, Bu- 
reaucratic Justice: An Early Warn- 
ing, 129 U. Pa. L. Rev. 777, 780 
(1981). 

The concept that emerged from 
the committee’s deliberation—to 
amend the appellate rules to allow 
requests for a written opinion— 
presents a different issue alto- 
gether. The rule amendment was 
obviously designed to address the 
small subset of district court cases 
that are decided with PCA deci- 
sions—those cases that do not in- 
volve a routine application of ex- 
isting law, but rather a policy issue 
or matter of statewide importance 
for which the constitution assigns 
discretionary responsibility to the 
Florida Supreme Court.'® The com- 
mittee concluded that there was no 
basis to the charge of some that it 
constituted misfeasance, malfea- 
sance, or nonfeasance for district 
court judges to decide cases with 
PCAs, and it gave them an opportu- 
nity to disprove those charges by 
authorizing appellants’ counsel to 
request an explanatory opinion 
when, in their professional judg- 
ment, a case involves issues legiti- 
mately reviewable by the Supreme 
Court. This article analyzes the rule 
amendment to conclude that, in the 
opinion of the author—who is a 
regular appellate practitioner and 
considers himself able to determine 
a court’s reasoning for a decision 
from the briefs and colloquy in oral 
argument—the newly adopted 


amendment to Rule 9.300(a) is 
flawed on several levels. 

For one thing, the rule amend- 
ment is structurally unsound in re- 
quiring that any request for a writ- 
ten opinion must accompany a 
request for rehearing." The stric- 
tures for seeking rehearing specify 
that motions for rehearing “shall 
not present issues not previously 
raised in the proceeding,” and are 
limited to advising the court of 
“points of law or fact that... the 
court has overlooked or misappre- 
hended.” Rule 9.330(a). The re- 
quirement that a request for a 
written opinion be joined with a 
motion for rehearing puts appel- 
late counsel in the unenviable, if 
not Hobbesian position, of having 
to identify for the court from a PCA 
decision what it was that the court 
had either overlooked or misappre- 
hended, while at the same time 
having to avoid re-arguing any 
point of law or fact previously 
raised in the appeal. Any attempt 
to identify (without re-arguing) a 
point of law or fact that counsel le- 
gitimately believes is reviewable 
by the Supreme Court, but which 
has been overlooked by the district 
court, invariably invites the retort 
from appellee’s counsel that the 
motion is nothing more than re-ar- 
gument—a criticism that provides 
district court judges with a ready 
and plausible basis to issue a 
nonexplanatory and summary de- 
nial of the opinion-requesting mo- 
tion.” 

At the conceptual level, a motion 
for rehearing and a motion for a 
written opinion are incompatible 
companions. A motion for rehear- 
ing asks the court to reconsider its 
decision and reach a different out- 
come. A request for written opin- 
ion accepts that there will be no 
change in the outcome, and asks 
that the court explain the decision 
it has published. Unlike a motion 
for rehearing, the motion for a 
written opinion asks nothing of the 
district court with respect to the 
merits of its decision. It asks only 
for the opportunity to have an ex- 
planation for the decision so it can 
be tested for review-worthiness by 
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the Supreme Court, rather than 
being withheld from consideration 
by the justices. In fact, it is ques- 
tionable whether there is even a 
necessity for the amendment since 
appellants can use a motion for clari- 
fication as a vehicle for requesting a 
written opinion from the court, al- 
though there are practical difficul- 
ties in doing so."* 

Another conceptual flaw in the 
rule amendment is its assignment 
of judicial responsibility. Asking dis- 
trict court judges for an opinion that 
will expose their rationale to Su- 
preme Court review puts expressly 
into the hands of district court 
judges the discretion to allow or not 
allow review. That discretion in- 
heres in the decision-making re- 
sponsibility of the district courts in 
the first instance, of course, but the 
operation of the rule amendment 
renews that discretion in the face 
of a certification by appellate coun- 
sel that a written opinion will pro- 
vide a legitimate basis for Supreme 
Court review.'* 

The Florida Constitution ex- 
pressly places in the hands of the 
justices, not district court judges, the 
discretion to decide whether the 
high court will review a district 
court decision.’ Unless the district 
court finds no validity in appellate 
counsel’s certification, in which case 
the court could say just that in an 
order denying the motion, an opin- 
ion should be written that legiti- 
mately poses a basis for Supreme 
Court review. District court judges 
lack the institutional experience to 
make judgments on the range of rea- 
sons which go into the exercise of 
discretion by the justices to review, 
or not review, any particular district 
court decision at any particular 
point in time.'® Only the justices can 
evaluate a review-worthy decision 
of a district court to determine if the 
time is propitious to exercise the 
court’s policy-making responsibility. 

Another conceptual criticism of 
the rule amendment is its require- 
ment for a certification from 
appellant’s counsel. The rules gov- 
erning the practice of law in Florida 
state that the signature of an attor- 
ney on any paper filed in an appel- 


late court is deemed to constitute a 
“certificate” that the attorney has 
read the paper being filed, that to 
the best of the attorney’s knowledge, 
information, and belief there is good 
ground to support it, and that it is 
not interposed for delay. Fla. R. Jud. 
Admin. 2.060(c). The additional re- 
quirement for a certification that 
the decision of the district court 
raises a legitimate basis for Su- 


preme Court review may sharpen 
counsel’s awareness of his or her 
responsibility to the court, but the 
necessity for that obligation is ques- 
tionable when there is no corre- 
sponding obligation on district court 
judges to either declare its disagree- 
ment with counsel’s certification or 
write an opinion. 

Clients who have suffered a result 
in litigation which they believe to 
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LINES OF SERVICE 
Forensic and Fraud 
mit. 


It is no easy matter to explain to a client who has 
incurred the expense of an appeal and then 
an additional opinion-requesting motion why 

the court has rejected his or her reasoned 

and studied professional judgment. 


be unjust and have spent the money 
to take an appeal have necessarily 
put their confidence in their appel- 
late counsel. A district court’s sum- 
mary rejection of a motion to write 
an opinion, or even provide a cita- 
tion of authority, does little to in- 
still confidence in the judiciary by 
clients who have first lost their ap- 
peal for no stated reason, and then 
had rebuffed for no stated reason 
their counsel’s request on the basis 
of “a reasoned and studied profes- 
sional judgment” that the case pre- 
sents a legitimate issue for Supreme 
Court review. The position of appel- 
late counsel when an opinion re- 
quest has been summarily denied is 
another basis for discontent. 

Having first “certified” by signing 
appellate briefs that to the best of 
the attorney’s knowledge, informa- 
tion, and belief there was good 
ground to support the appeal, and 
having then exercised the height- 
ened responsibility required by the 
additional certification to represent 
to the court that the appeal involved 
an issue legitimately reviewable by 
the Supreme Court, counsel could 
well conclude that he or she would 
have been better off client-wise if no 
written opinion had been requested. 
It is no easy matter to explain to a 
client who has incurred the expense 
of an appeal and then an additional 
opinion-requesting motion why the 
court has rejected his or her reasoned 
and studied professional judgment. 
Counsel is also left to speculate why 
a Supreme Court reviewable decision 
(in counsel’s professional judgment) 
was not written. 

This author’s experience with the 
rule amendment parallels that of the 
lone private practitioner on the com- 
mittee who dissented from the 
committee’s report. Immediately af- 
ter the rule amendment became ef- 


fective, the author received PCAs in 
Cummings v. Cummings, 835 So. 2d 
1143 (Fla. 4th DCA 2002), and in 
Harris v. Griffin, 847 So. 2d 468 (Fla. 
2d DCA 2003). In both cases, a mo- 
tion had been filed requesting a writ- 
ten opinion on the basis that an ex- 
planation of the decision would 
demonstrate conflict between the 
court’s decision and those of other 
Florida appellate courts, and in both 
instances the motion was summarily 
denied. 

Recognizing that the district 
courts have no constitutional re- 
sponsibility to write an opinion in 
any given case, appellate counsel 
might reasonably expect an opinion 
to be written when specifically re- 
quested if the district court judges 
had failed to recognize the signifi- 
cance of their decision in the initial 
review process, as might also occur 
following the filing of a motion for 
rehearing that identifies something 
the court has “overlooked.” Appel- 
late counsel might also reasonably 
expect an opinion to be written on 
request if the failure to have done 
so was attributable to work-load 
considerations. Absent those rea- 
sons, however, appellate counsel 
whose request for an opinion has 
been summarily denied cannot help 
wonder whether the district court 
judges had consciously been unwill- 
ing to expose their rationale on a 
raatter which presents a legitimate 
basis (in counsel’s professional opin- 
ion) for Supreme Court review, and 
whether the PCA was not being 
“properly utilized” as the commit- 
tee defined that term—that is, only 
when the law is well settled on the 
issues presented or the principles of 
law upon which the decision rests 
are so generic that even reference 
to a citation would add nothing to 
the jurisprudence. Such a human 
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factor decision by appellate judges 
was a possibility recognized by Jus- 
tice Drew in his concurring opinion 
in Foley v. Weaver Drugs, Inc., 177 So. 
2d 221 (Fla. 1965)."” 


Conclusion and 
Recommendations 

Nothing in Florida law requires a 
written decision in every district 
court decision. The voters of Florida 
decided in 1980 that a constitutional 
ban on Supreme Court review of 
PCAs was both appropriate and nec- 
essary. Twenty years later, the Per 
Curiam Affirmed Committee of the 
Florida Judicial Council concluded 
that PCAs continue to serve a utili- 
tarian function in the appellate pro- 
cess when utilized properly. The 
amendment to Rule 9.330(a) recom- 
mended by the committee to miti- 
gate the seeming harshness of the 
constitution, as adopted by the Su- 
preme Court, has conceptual and 
practical flaws that suggest it 
should be repealed. 

For one thing, its required joinder 
with a motion for rehearing puts ap- 
pellate counsel in a Catch-22 with 
respect to the relief being requested 
of the court. For another, it allows 
district court judges to exercise a 
judicial prerogative which the con- 
stitution has assigned to the justices 
of the Supreme Court: the author- 
ity to withhold from consideration 
by the court those decisions which 
legitimately present a basis for its 
review. For yet another, its require- 
ment for appellate counsel to pro- 
vide a certificate of legitimacy 
grounded on his or her professional 
responsibility leaves appellate coun- 
sel with no satisfactory explanation 
to a client who has suffered a sum- 
mary rejection of a motion for writ- 
ten opinion. Add to these problems 
that a written opinion can be re- 
quested under the existing appellate 
rules without a separate motion, 
and the rule amendment can be 
seen as a troublesome trap that 
should be repealed. 

If the rule amendment is to be left 
in effect, however, then at a mini- 
mum it should be modified in the 
following regards: 

1) The authorization for request- 
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ing a written opinion should be 
decoupled from the authorization for 
rehearing motions. By asking for a 
written opinion as part of a motion 
for clarification, which need not also 
request rehearing, appellant’s coun- 
sel could appropriately prevail on the 
district court judges to inform the 
parties and the public of the reasons 
for the court’s decision without hav- 
ing to explain how the court over- 
looked or misapprehended matters 
which require a different outcome. 
Commentary in conjunction with the 
decoupling from a motion for rehear- 
ing should advise that a written 
opinion may be requested through a 
motion for clarification of the court’s 
decision, if counsel does not also 
want to seek rehearing. 

2) The heightened responsibility 
given appellate counsel by the cer- 
tification requirement should be 
removed. Appellant’s counsel should 
not be required, as the price of seek- 
ing an explanation of the basis for 
the court’s decision, to declare more 
than the Rules of Judicial Adminis- 
tration already require of counsel. 
The general responsibilities im- 
posed by Rule 2.060(c) suffice when 
appellate counsel asks for a written 
explanation of a decision believed to 
implicate the constitutional grounds 
for Supreme Court review. 

3) The rule should be amended to 
set out expressly the guidelines for 
opinion writing which were formu- 
lated by the Committee on Per Cu- 
riam Affirmed Decisions of Florida 
Supreme Court’s Judicial Manage- 
ment Council. Commentary in con- 
junction with the rule change should 
encourage counsel to reference any 
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guideline(s) that are appropriate in 
the particular appeal for which a 
written opinion is sought. O 


‘The constitutional amendment 
sweeps more broadly in barring Supreme 
Court’s review of “no-opinion” district 
court decisions than simply those that 
say “per curiam affirmed.” See FLa. 
Const. art. V, §3(b)(3). The history of the 
constitutional limitation on the Supreme 
Court’s jurisdiction adopted in 1980 is set 
out in Jenkins v. State, 385 So. 2d 1356 
(Fla. 1980) (England, J. concurring), and 
discussed in England, Hunter, and Will- 
iams, Constitutional Jurisdiction of the 
Supreme Court of Florida: 1980 Reform, 
32 FLA. L. Rev. 147 (1980), and in England 
and Williams, Florida Appellate Reform 
One Year Later, 9 Fa. Sr. U. L. Rev. 221 
(1981). The language added to Rule 
9.330(a) authorizes a request for a writ- 
ten opinion only when a decision is en- 
tered “without opinion,” and the back- 
ground for the amendment evidences a 
concern only with PCAs. Consequently, 
this article addresses only that form of 
no-opinion decision. 

2 See, e.g., Florida Greyhound Owners 
& Breeders Ass’n v. West Flagler Assocs., 
347 So. 2d 408 (Fla. 1977) (England and 
Overton, concurring); Williams v. State, 
340 So. 2d 113 (Fla. 1976) (England, 
Overton, and Hatchett, dissenting); 
Golden Loaf Bakery, Inc. v. Charles W. 
Rex Constr. Co., 334 So. 2d 585 (Fla. 
1976) (England and Overton, concur- 
ring); AB CTC v. Morejon, 324 So. 2d 625 
(Fla. 1975) (England and Overton, dis- 
senting); Baycol, Inc. v. Downtown Dev. 
Auth., 315 So. 2d 451 (Fla. 1975) 
(Overton, J., dissenting). 

3 The doctrine of “record proper” is dis- 
cussed extensively in Foley v. Weaver 
Drugs, Inc., 177 So. 2d 221 (Fla. 1965), a 
4-3 decision in which a majority of the 
court chose to continue its practice of 
reviewing PCAs. It is interesting to note 
that the swing vote in that decision 
turned on a dictionary definition of the 
word “decision.” 177 So. 2d at 230 (Drew, 
J., concurring specially). 

‘ The intended “finality” of the district 
courts of appeal is discussed in Ansin v. 
Thurston, 101 So. 2d 808, 810 (Fla. 
1958). 

> The factual foundation for this belief 
was express in England and McMahon, 
Quantity Discounts in Appellate Justice, 
60 JUDICATURE 442 (1977). 

6 This point was reiterated when the 
amendment was being reevaluated in 
2000 by a committee of the Florida Su- 
preme Court’s Judicial Management 
Council. See Final Report and Recom- 
mendations of the Committee on Per 
Curiam Affirmed Decisions of the Judi- 
cial Management Council, available at 
www.flcourts.org/sct/sctdocs/bin/pca- 
report.pdf (May 2000) (the “Report”). 

7 See England and Williams, supra 
note 1, at 241. Following adoption of the 
constitutional amendment, the court is- 


sued a series of decisions designed to 
ensure that the intent of the 1980 
amendment was not circumvented. See 
England and Williams at 232-33 and 
notes 45 and 46, identifying cases that 
rejected attempts to circumvent the 
amendment through the use of extraor- 
dinary writs such as mandamus, pro- 
hibition, habeas corpus, and the court’s 
“all writs” jurisdiction. 

* The ongoing discourse concerning 
PCAs is mentioned in Brannock and 
Weinzierl, Confronting a PCA: Finding 
a Path Around a Brick Wall, 32 SteTson 
L. Rev. 367, 369-70, 374 (2003) . 

° See supra note 6. 

‘0 The range of issues that might be 
brought to the Supreme Court are ref- 
erenced in Brannock and Weinzierl, su- 
pra note 9, at 383. 

'! Rule 9.330(a) as adopted allows a 
litigant to request a written opinion 
only “as part of a motion for rehearing.” 
Amendments to Florida Rules of Appel- 
late Procedure, 827 So. 2d at 889. 

Brannock and Weinzierl, supra note 
9, at 375-77. 

'S Td. at 381-82. 

‘The Supreme Court and one district 
court had an interesting interaction at 
one critical juncture in the jurispru- 
dence of PCAs. In Foley, the Supreme 
Court asked the Third District Court 
of Appeal to write an opinion explain- 
ing its PCA decision, but the district 
court declined to do so. 177 So. 2d at 
226. 

‘5 While the requirement for counsel’s 
certification that triggers a motion for 
a written opinion parallels the certifi- 
cation requirement for motions that 
seek a rehearing en banc found in Rule 
9.331(d)(2), certifications for that pur- 
pose are directed to the constitutional 
responsibility of district court judges. 
Rehearing en banc motions are an invi- 
tation to the active judges of the district 
court to consider whether a panel deci- 
sion has departed from the uniformity 
of decisions within the district, or has 
exceptional importance. Neither of those 
constitute a ground for the Supreme 
Court’s exercise of discretion to review 
a district court decision, as prescribed 
in FLa. Const. art. V, §3(b)(3). Similarly, 
other certifications required of counsel 
in the appellate rules similarly do not 
vest jurisdiction in one appellate tribu- 
nal for responsibilities assigned to an- 
other. Rules 9.100(/) and 9.210(a)(2) re- 
quire counsel to certify that a 
computer-generated brief complies with 
the font requirements of the rules, and 
Rule 9.420(c)(2) requires counsel to cer- 
tify compliance with the manner for 
serving appellate court papers. 

‘6 See England and Williams, supra 
note 1, at 239 and 241-43. 

‘’ A comparable possibility exists when 
a district court declines to certify a ques- 
tion of great public importance that ap- 
pellate counsel has requested, but at least 
decisionmaking in that regard falls 
squarely within the constitutional au- 
thority of the district court judges. 
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THE COMMON QUEST 
FOR PROFESSIONALISM 


by Donald J. Weidner 


he legal professionalism movement in the 
United States is now almost 20 years old. It is 
generally traceable to the American Bar Asso- 
ciation Commission on Professionalism, which 
was authorized by the ABA Board of Governors in De- 
cember 1984, at the urging of then Chief Justice Warren 
E. Burger.' The commission’s 1986 report noted that “pro- 
fessionalism” is an elastic concept, and for its essence 
quoted Roscoe Pound’s definition of a profession: 
The term refers to a group . . . pursuing a learned art as a 
common calling in the spirit of public service—no less a public 
service because it may incidentally be a means of livelihood. 
Pursuit of the learned art in the spirit of a public service is the 
primary purpose.’ 


The commission’s report made specific recommenda- 
tions for each of the three basic segments of the profes- 
sion: the practicing bar, the judiciary, and the law 
schools. 

The report also made seven general recommendations 
that apply to all segments of the profession. It said that 
all segments of the profession should: 


1. Preserve and develop within the profession integrity, com- 
petence, fairness, independence, courage and a devotion to the 
public interest. 

2. Resolve to abide by higher standards of conduct than the 
minimum required by the Code of Professional Responsibility 
and the Model Rules of Professional Conduct. 

3. Increase the participation of lawyers in pro bono activities 
and help lawyers recognize their obligation to participate. 

4. Resist the temptation to make the acquisition of wealth a 
primary goal of law practice. 

5. Encourage innovative methods which simplify and make 
less expensive the rendering of legal services. 

6. Educate the public about legal processes and the legal sys- 
tem. 
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7. Resolve to employ all the organizational resources neces- 
sary in order to assure that the legal profession is effectively 
self-regulating.® 

The Florida Bar Board of Governors adopted its Ide- 
als and Goals of Professionalism in 1990,‘ and The 
Florida Bar’s Standing Committee on Professionalism 
has been quite active since that time. In 1996, The Florida 
Supreme Court Commission on Professionalism was 
founded, and it has been my pleasure to have served on 
the commission since its formation. 

The first chair of the Florida Supreme Court commis- 
sion, Justice Harry Lee Anstead, emphasized that the 
uniqueness of the commission was that it brought to- 
gether, in one place, leadership of the bench, the Bar, 
and the academy. Over the past seven years, the mem- 
bership of the commission has changed as the leader- 
ship of Florida’s profession has changed. There have been 
new justices and other judges, new Bar presidents and 
other Bar leaders, and new law school deans. Justice 
Anstead was succeeded as chair by Justice Major 
Harding, and the current chair of the commission is Jus- 
tice Raoul Cantero. Despite these changes, the underly- 
ing values of the commission remain the same. This es- 
say presents some reflections on the professionalism 
movement in general, on the work of the commission in 
particular, and on some steps that have been have taken 
at the Florida State University law school to advance 
the cause of professionalism. 


A Higher Aspiration 
Particularly significant is the ABA commission’s sec- 
ond general recommendation: Each lawyer should 
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Professionalism begins only when there is no 
civil liability, criminal liability, or professional 
sanction. Professionalism asks us to do 
more than the bare minimum. 


“[rlesolve to abide by higher stan- 
dards of conduct than the minimum 
required by the Code of Professional 
Responsibility and the Model Rules 
of Professional Conduct.” The 
Florida Bar standing committee and 
the Florida Supreme Court commis- 
sion have embraced this basic goal 
of professionalism. Professionalism 
takes up where other legal norms 
leave off. Professionalism begins 
only when there is no civil liability, 
criminal liability, or professional 
sanction. Professionalism asks us to 
do more than the bare minimum, 
and to try to get others to join us. 

One might ask whether this is 
silly—or worse, pompous. Is this 
talk of professionalism anything 
more than lawyer posturing? Is it 
simply another attempt by the bar, 
especially the organized bar, at a 
public relations campaign to deflect 
criticism and defend the profes- 
sional autonomy of lawyers? 

My clear answer to these ques- 
tions is that it is not silly, not pomp- 
ous, and not merely lawyer postur- 
ing or public relations. I think 
something much more important is 
going on. First, I think the discus- 
sion of professionalism, certainly to 
the extent it focuses on civility, re- 
flects a broader movement in our 
society that is not limited to the le- 
gal profession. I see the lawyer pro- 
fessionalism movement in part as a 
reflection of the larger national con- 
cern about the quality of our public 
discourse. There is a coarsening of 
the language and of the quality of 
our discussions of public policy and 
other issues. Too many of our public 
discussions are like political food 
fights—more like verbal profes- 
sional wrestling matches than 
thoughtful exchanges of ideas. Sec- 
ond, even focusing solely within the 
legal profession, I think the profes- 
sionalism movement is a sincere 


attempt to make a better world. The 
professionalism movement is an at- 
tempt to influence the culture of the 
legal profession for the greater good 
both of lawyers and of the rest of 
society. The effort now is to make 
sure that what started as a top- 
down movement has become a self- 
sustaining grassroots movement. 


Four Recollections 
and a Burning Bush 

I did not become a convert to the 
professionalism movement until I 
became part of the Supreme Court 
commission. I share with you a few 
of my recollections on the path to 
conversion, one of which rises to the 
level of a “burning bush” experience. 

First, I recall a conversation with 
John Frost while he was president- 
elect of The Florida Bar. John, who 
made professionalism a major part 
of his presidency, said that the first 
place to start thinking about profes- 
sionalism is the way lawyers treat 
one another. We need to get our own 
house in order. We lawyers need to 
make the practice of law less pun- 
ishing on one another. That in turn 
will help us think about improving 
things for our clients, the courts, and 
the public. In the years since that 
conversation with John, I have con- 
tinued to hear other lawyers say the 
same basic thing. The way many 
lawyers treat one another is dis- 
graceful. It is making law practice 
unattractive, especially judging 
from the experience of litigators. 
The only action plan make things 
better is the professionalism move- 
ment. 

Second, I recall reading an article 
by Indiana’s then Chief Justice 
Randall T. Shepard, in which he ad- 
dressed, among other things, the 
way judges treat one another.’ Gra- 
tuitous sniping in the courthouses, 
and publicly in judicial opinions, has 
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gotten out of hand, he said, making 
it more difficult to be a judge and 
making judges as a group less effec- 
tive. Justice Shepard also focused on 
the need for cross-fertilization 
among the three branches of the le- 
gal profession, and on contributions 
judges can make outside the court- 
room, including those to the pro- 
cesses of law reform. 

The scales fell from my eyes. John 
Frost and Justice Shepard were 
each saying things about their 
branches of the legal profession that 
applied with equal force to my own 
branch of the profession: the law 
schools. Their comments reminded 
me of the negotiation session that 
took place when I first became dean 
at Florida State. I returned to Tal- 
lahassee one Saturday from a stint 
as a visiting professor at the UNC 
at Chapel Hill Law School. I sat 
down at a table in my kitchen with 
the then-provost of the university, 
Gus Turnbull. He agreed to most of 
my requests for additional funding 
for the law school and then he, as 
my new boss, told me what my job 
was. “Stop the fighting at the law 
school,” he said. 

From the well-known strife at 
Harvard Law School to similar bad 
behaviors at less prominent law 
schools, law professors had been 
engaging in bad behaviors that 
made it much less pleasant to be a 
law professor and that also under- 
mined the credibility and effective- 
ness of law schools and their facul- 
ties. Like the lawyers John Frost 
was addressing and the judges Jus- 
tice Shepard has spoken and writ- 
ten about, too many faculty mem- 
bers have been making life 
unnecessarily unpleasant for one 
another, both orally and in print. 

The same bad behaviors have 
taken place on the bench, at the 
bar, and in the law schools. We 
have had a common problem. More 
importantly, each branch of the 
profession can fortify itself and the 
others by supporting our common 
response: the professionalism 
movement. Knowing that the 
bench and the bar are taking steps 
to improve, it is easier for the law 
schools to take steps to improve. 
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Each of us must first admit there 
is a problem, then we can learn 
from one another’s efforts. 

I think this is an important as- 
pect of the professionalism move- 
ment: The three branches of the pro- 
fession need to understand one 
another and appreciate their com- 
mon interests. As we do, we can be 
fortified by one another’s efforts. Co- 
operation among the three branches 
of the profession is essential to maxi- 
mize the goals of the professional- 
ism movement. At our law school the 
situation has been transformed, and 
the professionalism movement has 
been an important part of that 
transformation. Faculty members 
are more collegial than they have 
ever been, and as a result are more 
effective. 

My third recollection along the 
path to conversion is of a presenta- 
tion made at our law school by U.S. 
District Judge William Stafford. 
Judge Stafford underscored the fact 
that the legal profession is the only 
profession that has its own captive 
branch of government, the judiciary. 
You cannot be a judge without being 
a lawyer. And the judges are the ul- 
timate arbiters of legality. That pre- 
sents us with special opportunities 
and with special obligations. We 
should all approach our tasks with 
a certain humility. Unfortunately, 
there are very few institutions in our 
culture that present humility as a 
desirable and attainable personal 
goal. I think the professionalism 
movement is a suitable vehicle for 
advancing the cause of humility. In 
part through its emphasis on public 
service, it asks us to be grateful for 
what we have by sharing some of our 
good fortune with others. In part 
through its emphasis on peacemak- 
ing, it asks us to consider that it is 
better to understand than to be un- 
derstood. If we can advance the cause 
of humility throughout the legal pro- 
fession, the world will be a better 
place. Never underestimate the 
power of a kind word. Never under- 
estimate our ability to do good. 

My fourth recollection is of im- 
promptu remarks made at a 
Florida Bar Annual Meeting by 
then Chief Justice Gerald Kogan. 


He spoke at a joint meeting of the 
standing committee and the Su- 
preme Court commission of the 
need to fortify trial court judges in 
their attempts to require good be- 
havior on the part of the lawyers 
practicing before them. He noted 
that some judges fear disapproval 
of the attorneys who practice be- 
fore them. No judge wants to in- 
cur the wrath of the bar for hav- 
ing expectations that are too strict 
or otherwise unreasonable. All 
other things being equal, some 
judges are averse to creating pro- 
fessional or political opposition by 
requiring lawyers to improve their 
behaviors. They don’t want bad 
evaluations by the practicing bar. 
Justice Kogan asked: how do we 
support them ‘i: their efforts to re- 
quire, as a matter of culture or 
practice, what is not required by 
law or ethics?® 

Here, again, the parallel to life 
within the law schools was dra- 
matic. The same thing had been 
happening to some professors that 


had been happening to some judges. 
Professors do not want to be overly 
strict with their students because 
they do not want to receive student 
evaluations indicating poor teach- 
ing performance. Student evalua- 
tions are used in promotion, tenure, 
and salary determinations. Profes- 
sors don’t want bad evaluations any 
more than do judges. How do we for- 
tify them in their efforts to require 
better behaviors of their students? 
I can tell you part of the answer 
right off the bat: Let the professors 
and their students know that judges 
and practicing lawyers are strug- 
gling with the same problem. And 
the important point is they continue 
struggling with the problem. They 
have not given up. They are trying 
to make things better, and they are 
succeeding, in part because of the 
common front of the professionalism 
movement. Each of us can make 
more of a difference knowing that 
there are others who are trying to 
do the same. 

A fifth, and my most memorable 
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Students are more civil to one another after 
they understand that all three branches of 
the profession are united in the attempt 

to be more courteous—more civil— 


than the rules require. 


and most painful recollection, I put 
in the “burning bush” category. The 
blaze ignited, without warning, dur- 
ing a conversation I had at the gym 
one evening with a recent graduate 
who had become a litigator. Over the 
handlebars of our aerobic exercise 
machines, he recounted the story of 
his exchanges with opposing coun- 
sel in a piece of civil litigation. He 
and opposing counsel were involved 
in a disagreement over discovery. He 
was victorious, but what disturbed 
me was the way he characterized his 
behavior leading to the victory. 
“Dean,” he said, “you would have 
been proud of me—I hammered 
him.” I was appalled. I was embar- 
rassed. And I was mystified. What 
had I personally done that would 
have led him to think that need- 
lessly—and as he told the story to 
me it was indeed needlessly —“ham- 
mering” another human being was 
admirable? Had we as an institution 
encouraged that kind of thinking? 
Or had we simply failed to set a 
higher level of expectation? Either 
way, it was clear that we needed to 
do something different. 


One Law School’s Efforts 
Chief Judge Robert Bennett re- 
cently asked me: “You in the law 
schools will train the students to 
think like lawyers, but will you also 
train them to act like lawyers?” I am 
pleased to say that my answer is a 
resounding “yes.” Florida State Uni- 
versity College of Law has taken a 
wide variety of steps to advance pro- 
fessionalism. Not necessarily in or- 
der of importance, I offer a few.’ 
© Orientation of New Law Students 
Florida State has changed the 
way we orient students to law 
school. Prior to the burning bush, we 
only welcomed and introduced new 


students to the study of law and to 
our law school. After the bush burn- 
ing, we also welcome our students 
to the legal profession. Before they 
take their first law class, we give the 
entering students their first orien- 
tation to the legal profession, and 
we do it with great pride in and care 
for the profession. No student will 
ever again graduate with the per- 
ception that the dean or faculty 
think it is good to “hammer” oppos- 
ing counsel or anyone else. 

A significant portion of our orien- 
tation of new students is an intro- 
duction to the professionalism 
movement by at least one represen- 
tative from each branch of the pro- 
fession (a judge, a practicing lawyer, 
and a law professor) plus someone 
who represents the future of the 
profession: a student. The judges 
and practicing lawyers who have 
been part of our program have been 
inspirational, but it is particularly 
impressive to listen to a student 
panel discuss why professionalism 
is personally important. They want 
the better quality of life—in law 
school and later—that they think is 
available to them because of the 
professionalism movement. 

Apart from enlisting law students 
to the long-term cause of the pro- 
fessionalism movement, there are 
two immediate consequences of in- 
cluding professionalism in our new 
student orientation. First, student- 
on-student behaviors are improved. 
Students are more civil to one an- 
other after they understand that all 
three branches of the profession are 
united in the attempt to be more 
courteous—more civil—than the 
rules require. They understand that 
both the leadership and the grass 
roots of all three branches of the 
profession believe that we all must 
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make a sustained effort to be ethi- 
cal and courteous. Pit bulls hurt us 
all. The issues we address are diffi- 
cult enough without making mat- 
ters worse by failing to respect the 
dignity of all the players. 

The second basic consequence of 
including professionalism in our 
new student orientation is that the 
members of the faculty have an en- 
hanced sense of common purpose 
with the other two branches of the 
profession. Academic lawyers real- 
ize that they are in the same pro- 
fessional boat as practicing lawyers 
and judges. Faculty members feel 
supported, not undermined, by de- 
ploying judges and practicing law- 
yers in our new student orientation. 
They realize that it is good for the 
students to learn, for example, that 
all branches of the profession are 
committed to providing full access 
to those who have been historically 
underrepresented. 
¢ Directly Addressing Bad Behaviors 

Leadership by example is critical. 
People will judge us by what we do, 
not merely by what we say. But lead- 
ing by example is not sufficient. I 
am reminded of the office staff situ- 
ation when I first became dean. 
Upon arriving at my office in the 
morning, I noted that at least one 
of the support staff was always late. 
Then there were times when I noted 
that all the support staff were late. 
My first response was to lead by 
example. I came in early every day, 
and set a good example for every- 
one to follow. They did not follow. The 
straw that broke this camel’s back 
was the day, shortly after 8 a.m., 
when I found myself the only one in 
the office. The provost, my boss, 
called in on one line. Seconds later, 
the chancellor of the state univer- 
sity system, the provost’s boss’s boss, 
called on another line. I was answer- 
ing the phones. I had not been train- 
ing the people out of their bad be- 
haviors—they had been training me. 
They had been training me to cover 
for their bad behaviors. I realized 
that day that I needed to do some- 
thing more. I needed to directly ad- 
dress their bad behaviors. 

So, too, with lawyers, judges, and 
professors. Lawyers or judges or aca- 
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demics who are behaving badly 
must be told that they are behaving 
badly. How do you do that? There 
may be an institutional mechanism, 
like the local professionalism peer 
review committees that have been 
formed in some areas to confront 
bad actors with bad behaviors.°® 
But more often there is no readily 
available institutional mecha- 
nism. We are, after all, talking 
about seeking a level of behavior 
that is more than the rules require. 
So we are left to individual action. 
Initially, I personally follow the 
rule of “praise in public, criticize 
in private.” However, the criticiz- 
ing that must take place may need 
to come from more people than the 
person at the top of the bad actor’s 
immediate hierarchy. It is not 
enough for the dean or the chief 
judge or the managing partner to 
confront bad actors about their bad 
behaviors. Others in or around the 
organization must do the same. 
Other faculty, other judges, other 
lawyers must confront the indi- 
vidual, at least initially privately 
and gently, about their lack of pro- 
fessionalism. If that doesn’t work, 
then more public conversations 
may be needed to explicitly or im- 
plicitly identify the person whose 
behavior is found lacking. In effect, 
what is needed is a generally sup- 
ported system of progressive dis- 
cipline on professionalism issues. 

I add a special word about sub- 
stance abuse. Many bad behaviors 
are caused or aggravated by sub- 
stance abuse. Problems of sub- 
stance abuse permeate our society 
and our profession. Problems 
within the workplaces of our pro- 
fession may actually be worse than 
in the case of the broader popula- 
tion. The reason is that bad actors 
in law often rationalize their bad 
behavior by pointing to the adver- 
sary nature of their practice. All 
too often, an adversarial proceed- 
ing turns into an abusive proceed- 
ing and some of the lawyers in- 
volved don’t seem to notice the 
difference. Instead, a lawyer actu- 
ally takes pride in “hammering” 
another lawyer. 

Who wants to run up against a 


pit bull and present him with our 
concerns? How do you go about do- 
ing that? I don’t have a complete 
answer, but I do have a tool. For 
me, it is as tangible and as invalu- 
able as a Phillips head screwdriver 
when a flathead screwdriver sim- 
ply will not do. The tool is this: Ask 
yourself the question, “How can I 
help this person?” If you purge 
yourself of any ego, of any sense of 
retaliatory motive, and are pre- 
pared to approach someone with a 
pure heart, then you are ready to 
have the conversation. In my ex- 
perience, even the most cutting of 
bad actors will sense if you are try- 
ing to help them rather than to 
dominate or punish them. This is 
true whether you are confronting 
them about bad behaviors in gen- 
eral or with your particular con- 
cerns about their substance abuse. 
¢ Faculty Involvement in “The Real 
World” 

There are two basic kinds of 
strong law faculties. The first kind 
of strong law faculty focuses vir- 
tually all its attention within the 
academy. This kind of strong law 
faculty orients itself almost exclu- 
sively toward the students and to 
other professors. The second kind 
of strong law faculty is heavily in- 
teractive with the bench and the 
bar. We are the second kind of law 
faculty. Our faculty are great 
teachers of law students and they 
are great scholars. But it is also 
critical to us that we are interac- 
tive with the rest of the legal pro- 
fession. We believe that interact- 
ing with practicing lawyers and 
judges will make our faculty even 
stronger, and in ways that will help 
our students. Classroom experi- 
ences will be enriched; scholarship 
will be better grounded; the insti- 
tutional impact will be greater, in- 
cluding the impact on law reform; 
and there will be greater network- 
ing on behalf of the students. 

We in law schools with this phi- 
losophy need the help of the bench 
and the bar with this initiative. It 
is often difficult for some of us in 
the academy—particularly 
younger faculty—to get invitations 
to speak at continuing legal edu- 


cation or continuing judicial edu- 
cation programs or at community 
programs, such as Rotary meet- 
ings. Both continuing judicial and 
continuing legal education groups 
tend to stay with proven commodi- 
ties and, at least in continuing le- 
gal education programs produced 
by the organized bar, speaking in- 
vitations are often “plum” assign- 
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ments for loyal section citizens. 
Academics interested in interact- 
ing with the bench and the bar 
need external help to get before 
these groups as speakers or pan- 
elists. At Florida State, we have an 
alumni committee charged with 
the task of helping our faculty en- 
gage in these important profes- 
sional interactions. We ask the 
bench and bar to help us, both for 
our own sake and for the sake of a 
stronger profession. The enrich- 
ment from the cross-fertilization 
will benefit all segments of the 
profession. Florida State thinks 
that interacting with the rest of 
the profession is so central to our 
core mission that, if necessary, we 
will pay the cost to send our fac- 
ulty to address external profes- 
sional groups or to participate in 
law reform. 

e Preserving the Centrality of the 
“Learned Art” 

Recall that Roscoe Pound re- 
peatedly describes the profession 
as a “learned art.” We at Florida 
State have tried to excel in train- 
ing our students in law as a 
learned profession.’ We express to 
prospective students the high pri- 
ority on producing well-educated 
lawyers by referring to our “liberal 
arts” orientation. We try to educate 
our students to be thoughtful and 
well-rounded members of a liter- 
ary profession with a great history. 
We bring some of the broader per- 
spectives—such as those of the his- 
torian and the philosopher and the 
economist—to bear upon the study 
of law. We can do the same for con- 
tinuing or judicial education pro- 
grams. 

e Enhanced Professional Skills Of- 
ferings 

Most law schools have dramati- 
cally improved their professional 
skills programs over the last 20 
years. One of the things that sim- 
ply did not exist when I was in law 
school is the “live client” clinic 
within the law schools. In these 
clinics, students earn academic 
credit by representing real clients, 
under the supervision of clinical 
professors. An important aspect of 
the clinics is to train students to 


handle real-life ethical and profes- 
sionalism issues. Another impor- 
tant aspect of the clinics is to train 
students for pro bono work and to 
prepare for careers in the public 
interest. At our school, our clinic 
represents three kinds of live cli- 
ents: victims of domestic violence, 
persons with disabilities, and chil- 
dren. We also have a wide variety 
of well-supervised externships. 
Finally, our mandatory pro bono 
program operates as a mini- 
externship. In order to graduate, 
each student must perform 20 
hours of pro bono legal work un- 
der the supervision of a practicing 
lawyer. Many of our students serve 
far more than the required 20 
hours, and many of them forge 
lasting relationships in the pro- 
cess. 
e Pervasive Use of Judges and 
Practicing Lawyers 

Judges are involved in our aca- 
demic programs in many impor- 
tant ways throughout the aca- 
demic year. We in Tallahassee are 
extremely fortunate to have judges 
at various state and federal levels 
as part of our program. For ex- 
ample, we recently had student 
moot court arguments before the 
Florida Supreme Court. Two of the 
current justices, Raoul Cantero 
and Keneth Bell, attend monthly, 
informal lunches with small 
groups of our students. Other 
judges preside over moot court or 
mock trial competitions. Many 
judges teach courses as adjunct 
professors. Judge William Van 
Nortwick of the First District 
Court of Appeal, a member of the 
Florida Supreme Court Commis- 
sion on Professionalism, regularly 
teaches a professional responsibil- 
ity course at the law school. 

Practicing lawyers also enrich 
our program by serving as adjunct 
professors and by judging moot 
court, mock trial, and other stu- 
dent competitions. They partici- 
pate in many other important 
ways. For example, we have a good 
relationship with several sections 
of The Florida Bar. Very recently, 
the Real Property Section had a 
reception and workshop for our 
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students interested in real prop- 
erty practice. The Business Law 
Section has had similar programs, 
which have been well received by 
the students. We also have a wide 
range of panels made up of prac- 
ticing lawyers who educate our 
students about different types of 
law practice. Often they coordinate 
with an interested student group. 
Last year we had a very success- 
ful practitioner program that was 
presented in conjunction with our 
student Entertainment and Sports 
Law Society. Most law schools wel- 
come this kind of involvement with 
the practicing bar. 
¢ Mentoring Programs 

Judge and practitioner involve- 
ment raises the more specific topic 
of mentoring, which is currently 
getting a lot of attention from the 
organized bar. At Florida State, we 
have a wide range of mentoring 
programs. Our faculty and our stu- 
dents not only welcome but also 
encourage mentoring programs. 
For example, we have a mentoring 
program with the Tallahassee Bar 
Association. Each fall, the TBA 
hosts a reception and dinner party 
for our students, and encourages 
their membership. I am especially 
grateful to all the alums of other 
law schools who attend this event 
to welcome cur students as young 
lawyers. Similarly, we have 
mentoring programs with the Tal- 
lahassee Women Lawyers, with the 
Barristers (our leading local Afri- 
can-American professional group), 
with the Tallahassee chapter of the 
Inns of Court, and with our alumni 
mentors. We are also participating 
in the new e-Mentor program of 
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The Florida Bar; state-wide, so far 
about 1,500 law students have 
signed up for e-Mentors. 


Conclusion 

Many good things are taking 
place because of the professional- 
ism movement. The professional- 
ism movement is currently the 
only game in town for addressing 
bad behaviors that fall short of 
rule violations. It is also the only 
game in town for bringing the 
three branches of the profession 
into closer and more fruitful work- 
ing relationships. Working to- 
gether is an honor, and is fun and 
productive. It is also good for the 
public we serve. O 
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View From the Wheelhouse 
The Role of Court Administration 


in the Management, Independence, 
and Accountability of the Courts 


by Steve Henley and Jo Haynes Suhr 
Office of the State Courts Administrator 
for the Commission on Trial Court Performance 
and Accountability, Supreme Court of Florida, 
Judge Alice Blackwell White, Chair 


loridians, like most Americans, have high ex- 
pectations of their courts. These expectations 
are deeply rooted, reflecting the strong value 
Americans place on fairness, equal treatment, 
and open government. While Florida’s courts have his- 
torically been held in high regard, they have become in- 
creasingly challenged to meet these expectations in the 
face of growth and limited resources. The pending imple- 
mentation of Revision 7, the constitutional amendment 
requiring the state to pick up a greater share of funding 
for the courts, presents an entirely new challenge: Can 
Florida’s trial courts continue to meet citizen expecta- 
tions, or even improve their performance, subsequent to 
its implementation? The outcome will rest in part on the 
transformation of court administration and its ability to 
manage court resources to meet the needs of litigants. 
The Revision 7 implementation bill passed by the 
Florida Legislature in 2003, HB-113A, enumerates 14 
elements of the court system to be funded by the state.' 
While each of these elements is critical to the operations 
of the trial courts, one that is vital to the functioning 
and coordination of each of the others is perhaps the least 
understood and least visible: court administration. To 
understand the role of court administration—i.e., the 
management apparatus of the court under the direction 
of the chief justice and circuit chief judges—in Florida 
today, it is necessary to look back at changes in state 
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court systems throughout the 20th century, specifically 
at the unification of the Florida court system almost 25 
years ago, and at the emergence of modern administra- 
tion of public institutions. This article presents an over- 
view of the evolution of contemporary state court sys- 
tems, focusing on the role of professional court managers. 
Attention is especially directed to the role court admin- 
istration plays in providing accountability for the man- 
agement of court operations while protecting the integ- 
rity of the core judicial process of adjudication. Finally, 
an overview of Florida’s trial court performance and ac- 
countability initiative is provided, including the devel- 
opment of a system to allow court administration to man- 
age resources at the state and local level in the 
post-Revision 7 era. 

There should be no misunderstanding: There is some 
rough sailing ahead for Florida trial courts and Florida’s 
legal community must brace itself. In navigating through 
this rough patch, court administration is not the captain 
of the ship, a responsibility borne by the chief judge, but 
is perhaps an amalgam of navigator, helmsmen, and first 
mate, charting the course, guiding the vessel, directing 
the crew in the performance of its duties. How rough the 
passage ahead will be, and how long it will take, is diffi- 
cult to say; but one thing is certain: Court administra- 
tors will have the best view. 

In brief, it can be said that the need for effective coor- 
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dination and management is driven 
by the sheer volume of cases that 
come into modern courts, compelling 
the rationing of limited resources to 
meet expanding needs. In perform- 
ing this function, the role of court 
administration is critical to the abil- 
ity of the system to manage itself. 
Further, court administration pro- 
vides accountability mechanisms in 
a manner that buffers the adjudi- 
cative process, insulating judicial 


wide prior to 1978. 

To meet the demands of volume, 
court systems, like other institu- 
tions, began to rely on professional 
administrators. Like schools, banks, 
police departments, and hospitals— 
all once relatively small, localized, 
and perhaps idiosyncratic to the 
point of quaintness—courts are now 
larger and more centralized, requir- 
ing full-time managers. Administra- 
tors of courts, in other institutions, 
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decisionmaking and supporting ju- 
dicial independence. 

Quantitative growth leads to 
qualitative transformations. While 
the necessity for judicial adminis- 
tration cannot be attributed solely 
to increases in workload, growth is 
clearly a very insignificant factor. 
The story of Florida is a story of 
growth. Throughout the last century, 
towns grew into cities and cities 
merged into metropolitan areas. 
With this growth came increases in 
court case filings. Figure 1 repre- 
sents the growth in case filings in 
Florida from 1978 to 2001. It is in- 
structive to note that, given the lo- 
cal nature of courts, there was no 
mechanism for counting cases state- 
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today rely on emerging manage- 
ment techniques and adhere to na- 
tionally accepted professional and 
organizational standards. The 
county courthouse, like the bank on 
the corner, is no longer a strictly lo- 
cal enterprise. 


Fifty Years of Reform 

The emergence of modern court 
systems has occurred to large extent 
unnoticed by the public. The most 
significant change in the last 50 
years has been the transformation 
of more or less autonomous local 
courts into organizationally coher- 
ent state court systems. Prior to the 
1950s, trial courts were an integral 
part of local government and local 
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politics. Fragmentation existed as 
local, stand-alone courts functioned 
as self-contained entities rather 
than as parts of a coherent system. 
In Florida before the Article V reor- 
ganization of 1972, police courts, 
municipal courts, family courts, pro- 
bate courts, justices of the peace, 
and others operated within their 
own spheres. Local courts, created 
under the authority of municipali- 
ties and counties, presided over not 
always discrete sets of cases, loosely 
bound only by a more or less com- 
mon appellate process. Each judge 
ran his or her own court with a high 
level of autonomy, largely isolated 
from other judges and courts, and 
each developed distinct procedural 
and operational characteristics. 
These courts were generally self- 
funded, operating on a portion of the 
fines and fees they imposed. 

In Florida and elsewhere the 
management apparatus of such 
loosely affiliated courts, to the ex- 
tent any existed, was in most cases 
archaic and rarely very efficient. 
Because there were no clear lines of 
authority and no meaningful ac- 
countability to court users, rational 
management was impossible.” Ap- 
pellate courts were generally dis- 
tant from the relative anarchy that 
prevailed in trial courts, and state 
supreme courts exercised little or 
no administrative oversight.* As a 
result, courts of that day were by 
any objective measure inefficient, 
slow, and unaccountable. 

The spark for change that even- 
tually kindled the court reforms of 
the late 20th century is tradition- 
ally credited to the advocacy of 
Roscoe Pound, dean of Harvard Law 
School. In his famous speech to the 
American Bar Association in 1906,’ 
Pound described America’s trial 
courts as inefficient, unresponsive, 
and archaic. Specifically, he said 
that there were too many limited ju- 
risdiction courts with overlapping 
jurisdiction, and judicial resources 
were wasted because some judges 
were overwhelmed while others had 
light caseloads. Calls for reform be- 
came stronger and more focused. 
Changes began to occur, and by the 
end of the 20th century most states 
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had achieved some measure of im- 
provement. 

The earliest reforms involved im- 
provements in the selection of 
judges, establishment of qualifica- 
tions, and development of ongoing 
judicial education and training pro- 
grams. Attention then shifted to or- 
ganizational reforms, typically 
evolving in three stages: 1) simpli- 
fication and consolidation of juris- 
dictional structures; 2) development 
of a capacity for more coherent ad- 
ministration; and 3) budgetary uni- 
fication at the state level. With these 
reforms, courts moved from what 
might be described as a feudal or- 
ganizational model to a rational cor- 
porate model. This development fol- 
lowed a path similar to those 
followed by executive branch agen- 
cies, municipalities, hospitals, uni- 
versities, and other public entities. 

In Florida the 1972 reorganiza- 
tion of Article V consolidated courts 
and banned the creation of any 
courts beyond those authorized by 
the constitution. This dramatic step 
represented the first of the three 
stages of reform. The second stage, 
the development of coherent admin- 
istration, has been gradual and con- 
tinuing, reflected in the develop- 
ment of state and circuit court 
administration. The third stage, uni- 
fied state funding, was mandated by 
the passage of Revision 7 in 1998 
and awaits implementation. 


The Need for 
Rational Management 

The scant administrative capa- 
bilities demonstrated by courts 
prior to the 1960s flowed in part 
from the prevailing view that 
courts were simple organizations 
that would work well as long as 
judges addressed their caseloads 
diligently. Modern concepts of case 
and caseload management—the 
idea that courts are responsible for 
the timely progress of cases and for 
the active management of judicial 
resources—had not yet been em- 
braced. Rudimentary court and 
caseload management was sup- 
plied by clerks of the court in the 
form of handling court files and 
scheduling cases, although clerks 


themselves typically considered 
their operations as independent of 
the judiciary.° 

Over time, however, growing com- 
munities yielded larger workloads, 
and growth became foremost among 
several factors driving the necessity 
for rational court management. Ad- 
ditional compounding factors were 
increasing social and legal complexi- 
ties of issues that come into the 
courts. Even as court systems sim- 
plified their jurisdictional struc- 
tures through unification reforms, 
the communities they served be- 
came more complex and interdepen- 
dent. As complexity and interdepen- 
dence grew in social relationships 
and economic transactions, the laws 
that govern those relationships mir- 
rored their complexities and inter- 
dependencies. Among the most sig- 
nificant changes in this regard were 
dramatic and fundamental shifts in 
the institutions of marriage and 
family. Increasing numbers of fam- 
ily and juvenile cases came before 
the courts as divorce, custody dis- 
putes, and foster care became more 
common. As these cases brought 
heightened demands to address 
family law cases in constructive 
ways, coordination became increas- 
ingly critical. 

Other social and legal trends simi- 
larly altered the task environment 
of courts. In reaction to growing 
crime rates and substance abuse, leg- 
islatures passed laws increasing 
criminal sanctions, including the 
provision of enhanced sentencing 
under prescribed conditions. These 
new laws formalized and compli- 
cated sentencing decisions, resulting 
in an explosion of postconviction liti- 
gation as defendants challenged 
their sentences. In the civil area, 
growing numbers of litigants came 
into courtrooms without lawyers, 
influenced by the broader “do it your- 
self” trend, expecting to participate 
in the process without the assistance 
of an attorney. Litigants increasingly 
desired alternative methods to re- 
solve disputes. Reliance on emerging 
information technologies to receive, 
store, analyze, and transmit informa- 
tion grew. 

Jurisdictional issues and conflict 


of laws cases became more compli- 
cated as states struggled to imple- 
ment interstate compacts in areas 
ranging from child support enforce- 
ment to automobile insurance. Eco- 
nomic globalization led to more 
cases involving foreign citizens and 
entities. While family law and 
nondrug criminal law remained 
largely controlled by the states, fed- 
eral law expanded into other areas 
traditionally governed by the states, 
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In the early 1960s, fewer than 10 trial courts in the 


nation employed professional managers, most in 
large urban courts. Today, nearly every court 
functions with the support of personnel working 
under the direction of a professional manager, 
usually called a “court administrator.” 


such as drug offenses, employment 
law, and environmental policy, giv- 
ing rise for a greater volume of pre- 
liminary motions and hearings and 
requiring more careful attention to 
jurisdictional issues and conflicting 
legal standards within cases. 


Modern Court 
Administration 

In the early 1960s, fewer than 10 
trial courts in the nation employed 
professional managers, most in 
large urban courts. Today, nearly 
every court in America functions 
with the support of personnel work- 
ing under the direction of a profes- 
sional manager, usually called a 
“court administrator.” 

Court administrators are typi- 
cally hired by the chief judge of the 
jurisdiction, often with the consent 
of the other judges, and report di- 
rectly to the chief judge. Court ad- 
ministrators and their staff allow 
judges to focus their time and atten- 
tion on adjudicatory activities, 
rather than administrative respon- 
sibilities, while the administrative 
staff focuses on the efficiency of 
court operations. 

Management functions typically 
performed by trial court administra- 
tors include: goal setting for the 
court in coordination with adminis- 
trative judges; analyzing court op- 
erations and case management 
strategies; conducting research and 
measuring court performance; for- 
mulating and implementing man- 
agement policies; coordinating rela- 
tionships with the local bar, 
government agencies, community 
service providers, and the public; 
and exercising general administra- 
tive control of all operational and 
administrative support activities. 

The breadth of the last function 
should not be overlooked or 
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underappreciated. Attendant to the 
judicial process are a number of 
critical subprocesses: Cases must be 
organized in accord with an efficient 
case management system; judicial 
calendars and schedules must be 
maintained; courtrooms of adequate 
size must be allocated; court report- 
ing must be made available and 
paid; criminal defendants who do 
not speak English must be provided 
a qualified interpreter; counsel must 
be appointed to represent indigent 
defendants in criminal as well as 
some civil matters; competent ex- 
perts must be identified and retained 
to perform court-ordered psychologi- 
cal and other types of evaluations 
when they are needed. If any of these 
subprocesses do not occur, the core 
adjudicatory process may be slowed 
or halted altogether. Of course, basic 
administrative services—budgeting, 
planning, personnel, contracting, pur- 
chasing, mail processing—must be 
reliably provided as well. 

Those unfamiliar with the Florida 
Constitution sometimes confuse the 
role of court administration in 
Florida with that of the clerk of 
court, as the public often interacts 
with the court through the office of 
the clerk, and understandably per- 
ceives it to be the administrative of- 
fice of the court. In fact, the Florida 
Constitution vests responsibility for 
the administration of the court with 
the chief judge, who carries out these 
duties with the assistance of a pro- 
fessional court administrator and the 
administrator’s staff. 

While the chief judge and the 
court administrator must work 
closely with the clerk of court, un- 
der the Florida Constitution the 
clerk is an independently elected 
official with ministerial responsi- 
bilities associated with the mainte- 
nance of court records. In addition, 


clerks provide for the maintenance 
of official records that are not court 
records, such as deeds, liens, and 
marriage licences. Clerks of court in 
Florida are also the comptrollers in 
most counties, serving as the chief 
financial officer. Thus, in Florida, 
the very title “clerk of court” may 
be something of a misnomer. While 
the clerk has important court-re- 
lated functions, the role of court ad- 
ministration, carried out under the 
direct authority of the chief judge, 
and the role of the clerk of court 
should not be confused. 


State Court Administration 

State-level administrative struc- 
tures developed to complement lo- 
cal court administration as local 
courts were jurisdictionally unified 
into more cohesive state court sys- 
tems. Operational oversight fol- 
lowed funding to the state level. 
Before 1950, the closest approxima- 
tion of a state court administrator 
was a Connecticut court official 
called the “executive secretary to the 
supreme court,” a job that largely 
involved collecting information and 
producing statistical reports. By 
1977, 46 states had state court ad- 
ministrators, many of whom pos- 
sessed significant administrative 
authority, especially where a signifi- 
cant portion of the court system was 
state funded. The first major role of 
state courts administration was the 
gathering, analyzing, and reporting 
of statistical information on the 
caseloads of all state courts. This 
informational and analytical role 
was usually followed by research, 
planning, and policy development 
functions at the branch level, gen- 
erally carried out under the direc- 
tion of, or in coordination with, ju- 
dicial committees. 

The state courts administrator 
also is usually the principal point 
of contact for communication be- 
tween the judicial branch, the leg- 
islature, the governor, and state 
agencies. The state courts adminis- 
trator prepares state court system 
budgets and provides other finan- 
cial administration. This fiscal role 
is provided in support of the appel- 
late courts and to the trial courts in 
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areas where state funding is pro- 
vided to trial courts. State court ad- 
ministrative offices frequently pro- 
vide the routine administration 
services of personnel, payroll, con- 
tracting, and procurement. If the 
judicial system conducts continuing 
education for judges, this function 
is often supported and coordinated 
through state court administration. 


Administration and 

Judicial Independence 
Caselead growth, social trends 

and evolving legal complexity ex- 

plain why courts found it necessary 

to develop the capacity for adminis- 

tration, but how the management 


Since 1887 


Excelsior 


role is defined within the judicial 
context is governed by the funda- 
mental principle of judicial indepen- 
dence. Judicial independence, a 
unique and powerful principle in the 
American governmental system, is 
based on the proposition that no ju- 
dicial decision should be influenced 
by any factor other than the rel- 
evant law and the evidence pre- 
sented in the case, and that in par- 
ticular other components of 
government should not play an in- 
appropriate role in determining ju- 
dicial outcomes. 

Judicial independence is sup- 
ported through a number of struc- 
tural means. Among them is the 


general requirement that other 
branches of government not exercise 
direct control over critical inputs for 
the courts. For this reason the ten- 
ure and compensation of judges in 
most jurisdictions is protected 
through a constitutional mecha- 
nism, making it difficult for legisla- 
tive and executive branches to 
threaten the livelihoods of judges. 
Similarly, courts must be able to 
govern themselves. “The judicial 
branch is not a coequal branch of 
government unless it has the abil- 
ity and the authority to manage its 
internal operations, including its 
largest single component, the trial 
courts.”® Court administration, in 
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this context, provides a necessary 
operational bridge to other compo- 
nents of government while buffer- 
ing the adjudicative process. 

While judicial independence is 
grounded in the notion that courts 
should decide disputes free from 
undue outside influences, it does not 
require that courts operate in total 
isolation from the overall structure 
of government in which they exist. 
What is required is that the rela- 
tionships between the courts and 
the rest of government flow through 
constitutional channels. The Florida 
Constitution vests significantly 
unique power in each branch of 
state government, but it also creates 
limits on the ability of any branch 
to act with complete autonomy, and 
gives to each branch certain powers 
over the others. While responsibil- 
ity and authority for the adminis- 
tration of the courts is granted in 
Article V to the chief justice, the 
Supreme Court, and the chief judges 
of the various courts, the ultimate 
quality and efficiency of the court 
system is a shared responsibility, 
arising from the significant consti- 
tutional controls the legislature and 
the governor have over aspects of 
the courts. 

Specifically, the legislature de- 
fines the jurisdiction of the various 
courts, has the power to set the num- 
ber of judges and their compensa- 
tion, can impeach and remove 
judges and justices, can establish 
divisions within courts, and can re- 
peal rules of court. The governor has 
the power to appoint Supreme Court 


justices and district court of appeal 
judges, and to fill midterm vacan- 
cies in the circuit and county courts. 
The legislature and the counties 
must appropriate funds for various 
elements of the operation of the ju- 
dicial branch. In short, while the in- 
dependence of the courts flows from 
their broad powers to govern them- 
selves, they are nonetheless depen- 
dent on, and to some extent defined 
by, the other constitutional actors. 


Court Management 
and Accountability 

Modern court systems face in- 
creasing demands to improve per- 
formance. In response, state court 
systems have been implementing 
systems to monitor and improve per- 
formance, and to measure the fun- 
damental elements of court perfor- 
mance: case volume and timeliness 
of case processing. Florida is among 
those states that have been devel- 
oping comprehensive performance 
and accountability systems. In 1998, 
the Florida court system embarked 
on an initiative to develop a com- 
prehensive performance improve- 
ment and accountability system 
that would allow improved manage- 
ment at both the local and state 
level. The Trial Court Performance 
and Accountability Committee and 
the District Court of Appeal Perfor- 
mance and Accountability Committee 
were established under the auspices 
of the Supreme Court’s Judicial Man- 
agement Council. The committees 
developed a performance and account- 
ability system that has emerged as a 
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nationally respected model.’ 

The first purpose of such a sys- 
tem is to provide timely and rel- 
evant information to court manag- 
ers—chief judges, administrative 
judges, and court administrators— 
to help them better manage their 
courts. A good management system 
provides a continuous flow of infor- 
mation back to managers about re- 
source use and performance. Man- 
agers use this information to make 
short-term adjustments as well as 
to inform longer-term strategies to 
improve operational efficiency and 
effectiveness. This process encour- 
ages innovation and continually 
pushes the court system to higher 
levels of performance. 

The second purpose of a perfor- 
mance and accountability system, 
as the term implies, is to improve 
accountability. Court leaders have 
come to understand that judicial in- 
dependence and a commitment to 
improving accountability are two 
sides of the same coin, and that judi- 
cial independence is enhanced when 
the people place trust and confidence 
in the courts, which cannot be de- 
manded, but must be earned. “[Trust 
and confidence] involves the essential 
quality of the system and the consis- 
tent delivery of justice . . . in short, 
courts earn public trust by doing a 
good job.”* Accountability is the key. 


State Funding and Revision 7 
Court reforms of the last 50 years 
have typically moved through three 
stages: jurisdictional unification, 
development of statewide manage- 
ment capacity, and unification of 
funding at the state level. These 
stages are to some extent necessar- 
ily sequential, with each step requir- 
ing substantial implementation of 
its predecessor. The rationale for 
state funding, the last step, echoes 
the arguments for jurisdictional uni- 
fication made 30 years ago. Simply 
put, the courts are an element of 
state government, charged prima- 
rily with carrying out state laws. 
Unequal resources within a state 
system, as under fragmented local 
courts, leads to disparate treatment 
of similarly situated parties who 
come into courts in different com- 
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munities. Legal rights and obliga- 
tions should not be contingent on 
the relative affluence or size of a 
community. In short, a state court 
system should be just that, not a 
loose federation of local courts. State 
funding levels the playing field. 

While Florida became jurisdic- 
tionally unified in 1972, at the be- 
ginning of 2004 it remains relatively 
fragmented fiscally and operation- 
ally. Revision 7 portends significant 
changes for Florida’s trial courts. 
Literally overnight, responsibility 
for a panoply of resources essential 
to the operations of the courts, as 
well as for the state attorneys and 
public defenders, will be transferred 
from local to state government. 

There are a number of questions 
that have yet to be answered regard- 
ing this transition. Most impor- 
tantly for the citizens of Florida and 
its legal community is whether new 
budgeting and management struc- 
tures will improve or harm the ad- 
ministration of justice. Clarity re- 
garding responsibilities and lines of 
accountability under Revision 7 will 
present a significant challenge in 
the early stages. 

An additional unresolved issue 
will be where the equilibrium be- 
tween local autonomy and state 
management will come to rest. Cer- 
tainly, operational coherence and 
fiscal accountability will require a 
greater degree of administrative 
unification at the state level than 
presently exists, characterized by 
more centralized policymaking, 
planning, and accountability. This 
may not necessarily lead to greater 
centralized management, however, 
provided operational controls and 
flexibility are located at the local 
level, along with adequate admin- 
istrative resources to carry out op- 
erational command. A system that 
combines centralized policymaking 
and accountability with local flex- 
ibility would allow courts to orga- 
nize themselves and deploy avail- 
able resources to optimize services 
among the very different communi- 
ties within Florida. 

Whether Florida will be able to 
implement Revision 7 successfully 
and avoid breakdowns that have 


occurred in other states will be de- 
termined by several factors. High 
among those is the ability of court 
administrators at both the state and 
local levels to navigate through the 
changes, resolving urgent problems 
while steering the courts forward. In 
the sea changes and shifting winds 
of Revision 7, someone needs to hold 
firm to the wheel. U 


1 Judges, juror compensation, court re- 
porting and transcription, appellate 
court facilities, court interpreting, court- 
appointed expert witnesses, judicial as- 
sistants, law clerks and reference ma- 
terials, masters and hearing officers, 
court administration case management, 
mediation and arbitration, basic legal 
materials accessible to the public, the 
Judicial Qualifications Commission, and 
appellate clerks and marshals. See 2003 
Fla. Laws ch. 402, §40. 

2 Executive and legislative branches of 
government were also frequently dis- 
organized and unprofessional in the 
19th century but started dealing with 
the management and administrative 
demands several decades before the 
courts did. Robert W. Tobin, Creating 


the Judicial Branch: The Unfinished 
Reform, National Center for State 
Courts, Williamsburg, 1999. 

’ The Florida Supreme Court had no 
authority to oversee the administration 
of Florida trial courts until 1973. 

‘ Roscoe Pound, The Causes of Popu- 
lar Dissatisfaction with the Administra- 
tion of Justice, 29 AMERICAN Bar Asso- 
CIATION Reports (1906). 

° The clerk of the court function itself 
was not unified across courts, with many 
of the various local courts each having 
their own clerk. 

® Tobin, supra note 2. 

7 “Without favoring one court over an- 
other, the work of the Florida Supreme 
Court in establishing a performance and 
accountability system for all of the 
courts in the state deserves mention. It 
has, perhaps, made more progress in re- 
ducing the goals of fairness, timeliness, 
and consistency to writing, and offers 
some concrete products for other courts 
to consider.” Roger A. Hanson, Jurisdic- 
tion, Caseload and Timeliness of State 
Supreme Courts, National Center for 
State Courts, Williamsburg, 2002. 

8 The Florida Approach to Public Trust 
and Confidence in the Courts, Report and 
Recommendations, Committee on Trial 
Court Performance and Accountability, 
Florida Supreme Court, December 1999. 
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CONSTITUTIONAL REQUIREMENTS 
FOR PUNITIVE DAMAGES 


by Larry S. Stewart 


n the November 2003 article “Gore, Cooper Indus- 

tries, and State Farm v. Campbell —Game, Set, and 

Match for Exorbitant Punitive Damage Awards,” au- 

thor John Kolinski spins the Supreme Court’s deci- 
sion in State Farm v. Campbell, 123 S. Ct. 1513 (2003), 
into one of the most significant “decisions of the past 
quarter century” that revolutionized the law of punitive 
damages. Under his interpretation, Campbell becomes 
the “most powerful tool ever given” to limit discovery, 
requires “throughout the opinion that the jury must be 
specifically and meaningfully charged” and orders “lower 
courts to change dramatically the manner in which pu- 
nitive damages are litigated.” There is, however, a flaw 
in Kolinski’s analysis. He has failed to follow his own 
admonishment about not confusing “zealous advocacy 
with misstating [the] law,” because his claims find no 
support in the opinion.' 

Contrary to the author’s claims, Campbell is not a 
watershed decision but rather a fact-bound application 
of existing precedent that did not fundamentally change 
the standards the Supreme Court had established seven 
years earlier in BMW of North America, Inc. v. Gore, 517 
U.S. 559 (1996). Indeed, as the Court noted in Campbell, 
it was deciding the case “under the principles outlined 
in BMW.” 123 S. Ct. at 1521. In Gore, the Court held that 
BMW could not be held liable for punitive damages in 
Alabama for conduct that was lawful in other states. The 
Court articulated three “guideposts” for judicial review 
of punitive damage awards: 1) the degree or “reprehen- 
sibility” of the defendant’s conduct; 2) the ratio of puni- 
tive damages to compensatory damages; and 3) how pu- 
nitive damages compare to civil or criminal penalties for 
comparable misconduct. 

Gore was the culmination of a quarter-century-long 
public relations campaign by defendant interests to “rein 
in” punitive damage awards. While not initially success- 
ful in the legislative arena, in large part because em- 


pirical scholarly studies demonstrated that there was 
no truth to the claims of an explosion of cases with sky- 
rocketing awards,’ by the late 1980s the Supreme Court 
began to grant relief. Beginning in 1988, the Court is- 
sued a string of rulings, on first procedural and later 
substantive due process grounds, holding that punitive 
damage awards must be scrutinized for excessiveness 
against safeguards designed to protect defendant rights.” 
Campbell is the latest of those decisions. 


State Farm v. Campbell 

Campbell was a bad faith insurance claim based on 
State Farm’s refusal to settle an accident claim that in- 
voked the Gore elements of extra-state conduct and large 
punitive damages, both in terms of the gross amount and 
in relation to the compensatory damages. The Campbells 
contended that State Farm not only wrongly handled 
their case but also that State Farm had been “doing busi- 
ness [that way] for the last 20 years” and they intro- 
duced evidence of its nationwide claims practices. The 
jury awarded, and the Utah Supreme Court approved, 
punitive damages of $145 million that were 145 times 
the compensatory damages. 

In reversing, the Supreme Court acknowledged that 
State Farm’s conduct warranted punitive damages but 
found the Utah court’s analysis flawed because it was 
based on State Farm’s nationwide activities rather than 
conduct toward the Campbells or other similar conduct. 
The Court reiterated its holding in Gore that a state may 
not punish a party for conduct that may be lawful where 
it occurred, but did not bar all evidence of extra-state 
conduct. Similar or the same unlawful conduct may be 
relevant, regardless of where it occurs.‘ The Court spe- 
cifically noted that even “lawful out-of-state conduct may 
be probative when it demonstrates the deliberateness 
and culpability of the defendant’s action in the state 
where it is tortuous,” so long as “that conduct [has] a 


Reality, Not Hyperbole— 
The Real Import of State Farm v. Campbell 
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nexus to the specific harm 
suffered by the plaintiff.” 
Campbell, 123 S. Ct. at 1522. 

If the Court had stopped 
there or concluded that State 
Farm’s conduct toward the 
Campbells was simply not 
egregious enough to warrant 
a significant punitive award, 
the opinion would not have 
been remarkable. The Court, 
however, delved into the sec- 
ond Gore “guidepost”—the ra- 
tio between compensatory and puni- 
tive damages. While declining to 
impose a bright-line limit on punitive 
damages, the Court noted that few 
awards over a single-digit ratio will 
satisfy due process and suggested an 
inverse linkage between actual dam- 
ages and punitive damages so that, 
as actual damages increase, punitive 
damages would decrease. Jd. at 1524. 

The Court also considered the 
third Gore “guidepost”—the com- 
parison to civil or criminal penal- 
ties—and looked to Utah state law, 
which would impose a $10,000 fine 
for an act of fraud. The Court did 
not, however, order the punitive 
damages reduced to that sum. 
Rather, it somewhat retreated from 
Gore on this guidepost and dis- 
counted the usefulness of consider- 
ing comparable criminal penalties. 

In the end, the Court found that 
Utah was punishing State Farm for 
out-of-state conduct that was, for the 
most part, “lawful where it occurred” 
and which “bore no relation to the 
Campbells’ harm.” Jd. at 1523, 1524. 
Finding that the Campbells’ actual 
damages were “substantial” and 
likely duplicative of the punitive dam- 
ages, id. at 1525, it concluded that the 
punitive damage award of $145 mil- 
lion was “an irrational and arbitrary 
deprivation of the property of the 
defendant.” Jd. at 1526. 

Ratio caps on punitive damages 
would arbitrary limit punishment, 
especially in cases of particularly 
egregious conduct that results in 
only small actual damages. Inverse 
linkage of actual and punitive dam- 
ages ignores the reality that some 
of the most egregious conduct, war- 
ranting the greatest punishment, 
can result in horrific actual dam- 


Beginning in 1988, the Court issued 
a string of rulings, on first procedural 
and later substantive due process 
grounds, holding that punitive 
damage awards must be scrutinized 
for excessiveness against 
safeguards designed to protect 
defendant rights. Campbell is 
the latest of those decisions. 


ages and confuses a primary role of 
punitive damages, punishment for 
wrongful conduct, with compensa- 
tion for the injured party. If these 
were the only considerations affect- 
ing the permissible upper limit of 
punitive damages, the results would 
be the very arbitrariness that the 
Court abhors. 

The Court, however, eschewed that 
result by stating, “The precise award 
in any case, of course, must be based 
upon the facts and circumstances of 
the defendant’s conduct and the harm 
to the plaintiff.” Jd. at 1524. 


Future Cases 

Two lessons seem obvious from 
Campbell and Gore: Cases involving 
large punitive awards, either in ab- 
solute amount or in ratio to compen- 
satory damages, and/or evidence of 
out-of-state conduct that may be law- 
ful in those other states, are going to 
provoke heightened judicial scrutiny. 
On the other hand, neither Campbell 
nor Gore addressed jury instructions, 
discovery or “gatekeeper” issues, or 
the manner in which trial courts must 
conduct punitive damage trials. Al- 
though largely devoid of any specif- 
ics, Mr. Kolinski proclaims that 
Campbell requires “from this point 
forward” heightened review of evi- 
dence at trial, a de novo review of evi- 
dence rulings on appeal, full and spe- 
cific jury instructions, new 
restrictions on discovery, and a dra- 
matic change in the way punitive 
damage cases are tried. His claims do 
not, however, withstand analysis. 

The subject of jury instructions 
only comes up twice in Campbell. 
The first time is when the Court ex- 
plains the reason why it developed 


the Gore “guideposts,” i.e., be- 
cause “jury instructions typi- 
cally leave the jury with wide 
discretion in choosing 
amounts” and do little to aid 
the jury “in assigning appro- 
priate weight” to relevant, as 
opposed to tangential, evi- 
dence. Because of “these con- 
cerns, in Gore, supra, we in- 
structed courts in reviewing 
punitive damages to consider 
three guideposts.” Jd. at 1520. 

The second reference is when the 
Court discusses the relevance of 
lawful out-of-state conduct and re- 
quires that the “jury must be in- 
structed ... that it may not use evi- 
dence of out-of-state conduct to 
punish a defendant for action that 
was lawful in the jurisdiction where 
it occurred.” Jd. at 1522. This state- 
ment, however, refers to a limiting 
instruction at the time of the admis- 
sion of the evidence, not a jury in- 
struction at the conclusion of the 
case. Comments on the evidence or 
how the jury might use evidence are 
not proper in jury instructions at the 
close of a case; the only authorized 
circumstances in F.S. §90.107 and 
Fed. R. Evid. 105 are at the time the 
evidence is introduced. Thus, while 
lawful out-of-state conduct may be 
admissible for the limited purpose 
of establishing “the deliberateness 
and culpability of the defendant’s 
actions (when it has) a nexus to the 
specific harm suffered by the plain- 
tiff,” it cannot be used to punish the 
defendant. Of course, unlawful out- 
of-state conduct remains admissible 
and probative of culpable conduct. 
At no time did the Court require full 
and specific jury instructions “con- 
cerning what [the jury] may and 
may not consider in awarding puni- 
tive damages.” 

That the Court did not consider 
jury instruction issues in Campbell 
should not be surprising. Campbell 
came before the Court on a claim of 
excessiveness and error in the judi- 
cial application of the Gore guideposts. 
Nor does it seem likely that the Court 
will consider such issues in the fu- 
ture.° Normally the language of jury 
instructions is a matter of state pre- 
rogative and, so long as the instruc- 
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tions cover basic principles, the Court 
probably will not attempt to delve into 
specific language. Beyond that, in 
forging a vigorous de novo review regi- 
men, the Court evidenced an implicit 
distrust of juries. It would therefore 
seem unlikely that the Court would 
place reliance on jury instructions 
in any remedial way. 

The remainder of Mr. Kolinski’s 
other meanings are not discussed, 
mentioned, or referred to in 
Campbell, Gore, or any of the other 
Supreme Court decisions. Campbell 
and other Supreme Court decisions 
do, however, set forth the types of 
constitutionally relevant evidence 
which, a priori, will be admissible 
in punitive damage trials. It is the 
very types of evidence that have his- 
torically been the basis for punitive 
damage claims: 1) “tortuous conduct 
[evidencing] an indifference to or 
reckless disregard of the health or 
safety of others”; 2) conduct that 
causes physical harm; 3) conduct 
targeting financial vulnerability; 4) 
repeated misconduct; and 5) evi- 
dence of “intentional malice, trick- 
ery or deceit.” Constitutionally, not 
all are required to support an award 
of punitive damages but the absence 
of all five will render any award 
“suspect.” 123 S. Ct. at 1521. The 
range of conduct that can be consid- 
ered is not restricted to harms to the 
plaintiff but can also include evi- 
dence of “the magnitude of the po- 
tential harm that the defendant’s 
conduct would have caused to its 
intended victim if the wrongful plan 
had succeeded, as well as the pos- 
sible harm to other victims that 
might have resulted if similar future 
behavior were not deterred.” (Em- 
phasis added.) TXO Products Corp. 
v. Alliance Resource Corp., 509 U.S. 
443, 460 (1993); Gore, 517 US. at 
581. And, it can include “wrongdo- 
ing in other parts of the country.” 
TXO, 509 U.S. at 462 n.2. In the rela- 
tively rare business practices tort 
cases, such as Campbell and Gore, 
plaintiffs will have to provide proof 
that out-of-state conduct was unlaw- 
ful or limit their use of such evi- 
dence to proof of in-state deliberate- 
ness and culpability and establish 
a similarity nexus to the harm suf- 


fered by the plaintiff, but that is the 
only limitation that the Supreme 
Court has placed on the type of evi- 
dence that can be used to establish 
punitive conduct. 

As far as discovery issues are con- 
cerned, nothing in any of the Su- 
preme Court’s decisions changes the 
standard rule that allows discovery 
of all matters relevant to the issues 
or which appear reasonably calcu- 
lated to lead to the discovery of ad- 
missible evidence. Fla. R. Civ. P. 
1.280(b)(1); Fed. R. Civ. P. 26(b)(1). 
Thus, all discovery efforts designed 
to uncover or lead to the type of evi- 
dence described above continue to 
be appropriate and enforceable. 

Likewise, nothing in any of the 
Supreme Court’s decisions changes 
the way punitive damage cases will 
be tried. In one respect, however, 
Cooper Industries, Inc. v. Leatherman 
Tool Group, Inc., 532 U.S. 424 (2001), 
does change the burden of work that 
plaintiffs in punitive damage cases 
will face. Requiring de novo review 
means that punitive damage claims 
will be more protracted as plaintiffs 
have to prove their punitive dam- 
age cases potentially three times, 
and perhaps more. They will first 
have to convince a jury of the mer- 
its of their claim, then they will have 
to convince anew the trial court and, 
most probably, they will also have 
to again convince anew at least one 
appellate court. This is the man- 
dated degree of constitutional re- 
view that the Supreme Court has 
imposed to ensure that punitive 
awards are not excessive or arbi- 
trary. But, beyond this added bur- 
den of persuasion, the Supreme 
Court has not decreed that consti- 
tutional safeguards mandate any 
change in the manner in which pu- 
nitive damage cases will be tried. 

Much has been made about 
Campbell’s discussion of the amount 
of punitive damages. Clearly “the 
punishment should fit the crime,” 
Gore, 517 U.S. at 575 n.24, but the 
Supreme Court wisely declined to 
impose a bright line limit because 
punitive damages “should reflect 
‘the enormity of [the] offense” and 
“some wrongs are more blamewor- 
thy than others,” Jd. at 595. Signifi- 
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cantly, in Campbell the Court did 
not overrule its TXO decision, up- 
holding a punitive damage award 
526 times greater than the actual 
damages, and expressly held that a 
“particularly egregious act” can jus- 
tify both a larger gross award and a 
higher ratio. 123 S. Ct. at 1524. Like- 
wise, in Gore the Court noted that 
“repeatedly engagling] in prohibited 
conduct” would warrant greater 
punishment. 517 U.S. at 577. With- 
out question, plaintiffs will face a 
greater burden to justify punitive 
damages that are either very large 
or that have high ratios to actual 
damages, but the precise award in 
each case should be fact-specific. 
Mr. Kolinski disagrees and claims 
the Campbell “ratios” are essen- 
tially binding. An inflexible rule of 
that nature would produce arbitrary 
results and undermine the funda- 
mental principle that the punish- 
ment should “fit the crime.” The 
Supreme Court decisions to date 
have involved only business practice 
torts causing essentially economic 
harm, such as insurance claim prac- 
tices, false advertising, consumer 
fraud, and slander of title. The Court 
has not yet considered claims of 
widespread reckless manufacturing 
or marketing causing enormous 
physical injuries and involving large 
profiteering from the egregious con- 
duct, such as was the case with the 
Dalkon Shield, the Ford Pinto, and, 
the worst of all possible examples, 
asbestos.° Nor has the Court consid- 
ered mega-disaster cases where a 
single act has caused cataclysmic 
damages and a jury has imposed 
mammoth punitive damages, such 
as the Exxon Valdez calamity. 
Rational and just decisions in 
these cases will require flexible 
rules, consistent with the purpose 
of punitive damages, that allow ac- 
count of the myriad circumstances 
that can be present. That is pre- 
cisely what the Court has directed 
in Campbell when it stated that “be- 
cause there are no rigid benchmarks 
that a punitive damages award may 
not surpass... [t]he precise award 
in any case, of course, must be based 
upon the facts and circumstances of 
the defendant’s conduct and the 


“te ! 
ake 
ons 
{ 
| 
{ 
| 
} 
| 
| 
| 
| 
TORS 


harm to the plaintiff.” 123 S. Ct. at 
1524. Decisions of federal appellate 
courts are already reflecting that 
flexibility. See, e.g., Matthias v. Accor 
Economy Lodging, Inc. and Motel 6 
Operating L.P., 2003 WL 22389863 
(7th Cir. October 21, 2003), holding 
a punitive award of 37 times actual 
damages was not excessive in light 
of the defendant’s willful and wan- 
ton conduct and profiteering from its 
wrongful conduct; Williams v. 
Kaufman County, 343 F. 3d 689 (5th 
Cir. 2003), h olding an award of 
$15,000 in punitive damages not 
excessive even though there was 
only $100 in nominal damages. 
Imposing an absolute limit in the 
form of an inflexible ratio would nec- 
essarily produce the very arbitrari- 
ness that punitive damages cannot 
constitutionally invoke. Further- 
more, while defendants should not 
be subject to punitive damages solely 
because of wealth, it makes no soci- 
etal sense to forge rules that would 
allow profiteering from wrongful 
conduct. Although defendant inter- 
ests decry the unpredictability of 


punitive damages, it is that very fea- 
ture that underlies their deterrent 
effect. Inflexible rules will only en- 
courage the kind of economic calcu- 
lus that results in decisions to pur- 
sue dangerous or unethical conduct 
rather than corrective safety mea- 
sures. 


The Reality of Punitive 
Damages in Florida 

There seems little likelihood of 
“excessive” punitive damage awards 
in Florida. The right to punish puni- 
tive conduct, inherent in state’s 
rights under the federal system, im- 
plies the right to limit the punish- 
ment, and the Florida Legislature 
did just that in 1999 by enacting F‘S. 
§768.72 et seq. to impose procedural 
and substantive limits on punitive 
damage claims. Thus, in Florida 
plaintiffs must establish entitlement 
to punitive damages by clear and 
convincing evidence;' punitive dam- 
ages are limited to intentional mis- 
conduct or gross negligence, are gen- 
erally limited to the greater of three 
times compensatory damages or 


$500,000 unless the defendant had 
a specific intent to harm the plain- 
tiff,* and are not permitted if the de- 
fendant has already been found li- 
able for punitive damages for the 
same conduct unless the court finds 
that the prior award was insufficient 
to punish that behavior. Additionally, 
in Florida punitive damages cannot 
financially destroy a defendant.’ 
Where applicable, these provisions 
have been incorporated into the 
Florida Standard Jury Instructions. 
Florida has additionally invested 
trial courts with remittitur author- 
ity, the bases of which closely mimic 
the Gore guideposts. F.S. §768.74. It 
is only after surviving this gauntlet 
that any Florida punitive award 
would face constitutional Campbell 
et al. review. 


Bad Faith Claims 

Mr. Kolinski also claims that 
Campbell might require legislative 
correction for Florida bad faith ac- 
tions. He comes to this conclusion by 
taking the Campbell requirement for 
“similarity” out of context and claim- 
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ing that it is doubtful that it can be 
reconciled with the “general business 
practice” exception for bad faith pu- 
nitive damages contained in FS. 
§624.155. To recount, FS. §624.155 
bars claims for punitive damages in 
bad faith insurance practices unless 
“the acts giving rise to the [bad faith] 
occur with such frequency as to indi- 
cate a general business practice.” 
Thus, to recover punitive damages, a 
plaintiff has to establish not only the 
insurance company’s bad faith in his 
or her own case, but also repeated acts 
of the same misconduct sufficient to 
establish a general business practice 
of the defendant. So far, this sounds 
strikingly similar to the Campbell cri- 
teria of “repeated actions.” But 
Kolinski goes off course by taking 
what he calls “Campbell’s exceedingly 
narrow definition” of “similarity” and 
using that to reach the conclusion that 
the Florida statute might require “ex- 
traneous and dissimilar” evidence. 
This, he suggests, would be unconsti- 
tutional, could not be corrected by 
courts striking the allegedly offensive 
language because to do so would vio- 
late the constitutional doctrine of 
separation of powers,'’ and therefore 
may require a legislative amendment. 
His reasoning is wrong. The Campbell 
discussion of similarity was in the 
context of when lawful out-of-state 
conduct can be constitutionally rel- 
evant, not in the context of a limita- 
tion on the use of unlawful in-state 
conduct. Nor was the Campbell de- 
scription narrow, much less exceed- 
ingly so. Campbell defined dissimi- 
lar acts as acts “independent from 
the acts upon which liability was pre- 
mised.” 123 S. Ct. at 1523. For other 
acts to be admissible, even out-of- 
state lawful conduct, Campbell only 
required “a nexus to the specific 
harm suffered by the plaintiff.” Id. 
at 1522. There is nothing in F. S. 
§624.155 that requires or even allows 
totally independent acts as a predi- 
cate for punitive damages. To the con- 
trary, the statute expressly refers to 
“the acts giving rise to the violation” 
which would more than adequately 
satisfy the “nexus” requirement of 
Campbell. There is, therefore, noth- 
ing that courts or the legislature 
need to correct. 


Conclusion 

Punitive damages date back to the 
Hammurabi Code and are firmly 
rooted in American jurisprudence. 
While the subject of much rhetoric, 
punitive damage awards are rare and 
the median amount of such awards 
is very low.'' Nonetheless, they play 
an important role in encouraging 
ethical and normative conduct and 
remain the one way that ordinary citi- 
zens can enforce community stan- 
dards against outrageous and harm- 
ful actions. As governmental 
authority to regulate such conduct 
continues to be undermined through 
“deregulation,” juries will increas- 
ingly be the last line of “regulation” 
to reign in unlawful and unethical 
conduct. That punitive damage 
awards for such conduct might face 
increased scrutiny does not subtract 
from their importance. U 


1 Special interest groups echo this inter- 
pretation. The National Association of 
Manufacturers hailed Campbell as “an im- 
portant breakthrough in our continuing ef- 
forts to make judges more aware [that pu- 
nitive damages] are out of control.” Press 
Release, Nat'l Assoc. Manf., NAM Hails 
High Court Ruling . . . (Apr. 7, 2003), 
www.nam.org; the U.S. Chamber of Com- 
merce extolled it as “a major victory for 
the business community’s long-standing 
concern over ... punitive damage awards,” 
Press Release, U.S. Chamber of Commerce, 
Sup. Ct. Limits Size & Appropriateness .. . 
(Apr. 7, 2003), www.uschamber/nclc/news/ 
alert030407; and, the American Tort Re- 
form Association boasted that it showed 
that the “plaintiffs’ lawyers’ golden goose . 
.. is now dead,” Press Release, ATRA, U.S. 
Supreme Court Action Confirms . . . (May 
19, 2003), www.atra.org. 

? See, e.g., US. Dep’t of Justice, Bureau 
of Justice statistics, Tort Trials and Ver- 
dicts in Large Counties, 1996 (NCJ 179769) 
(Aug. 2000) (finding punitive awards in only 
three percent of cases and a median award 
of only $38,000); Theodore Eisenberg et al., 
Juries, Judges, and Punitive Damages: An 
Empirical Study, 87 Corner. L. Rev. 743 
(2002); Neil Vidmar & Mary R. Rose, Pu- 
nitive Damages by Juries in Florida: In 
Terrorem and in Reality, 38 Harv. J. Lecis. 
487 (2001) (finding punitive damage 
awards in Florida “strikingly low”); Michael 
L. Rustad, Unraveling Punitive Damages: 
Current Data and Further Inquiry, 1998 
Wis. L. Rev. 15 (“Every empirical study of 
punitive damages demonstrates that there 
is no nationwide punitive damage crisis.”); 
and Stephen Daniels & Joanne Martin, 
Myth and Reality in Punitive Damages, 75 
Minn. L. Rev. 1, 64 (1990) (concluding that 
claims of a punitive damage crisis were 
“unfounded, and perhaps manufactured.”). 

* For a full discussion of the Court’s rul- 
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ings, see Ned Miltenberg and Erwin 
Chemerinsky, Punitive Damages After 
Campbell, Smith, and Romo, Tria, Maca- 
ZINE 18 (August 2003). 

* See TXO Products Corp. v. Alliance Re- 
source Corp., 509 U.S. 443 (1993), noting 
that a defendant’s “wrongdoing in other 
parts of the country” is a factor “typically 
considered in assessing punitive damages.” 
Id. at 462 n.2. 

5 The only time the Supreme Court con- 
sidered punitive damage jury instructions, 
it approved instructions remarkably simi- 
lar to the Florida Standard Jury Instruc- 
tions. Pacific Mutual Life Insurance Co. v. 
Haslip, 499 US. 1, 19 (1990). In TXO, which 
affirmed a punitive award 526 times 
greater than actual damages, jury instruc- 
tions were also challenged but the Court 
held that the issue had not been properly 
presented below and declined to consider 
it. 509 US. at 464. 

® At the time that it decided Campbell, 
the Court also issued memorandum deci- 
sions in Ford Motor Co. v. Smith, 123 S. Ct. 
2072 (mem.) (2003), and Ford Motor Co. v. 
Romo, 123 S. Ct. 2072 (mem.) (2003), for 
“further consideration in light of 
Campbell.” Under established precedent, 
those decisions are not a determination on 
the merits. Lawrence v. Chater, 516 USS. 
163 (1996); Florida v. Burr, 496 U.S. 918 
(1990). 

* Exceptions from the requirement of 
clear and convincing evidence exist for ac- 
tions involving child abuse, abuse of the 
elderly, abuse of the developmentally dis- 
abled, actions under Ch. 400 and actions 
against defendants under the influence of 
alcohol or drugs. FLA. Stat. §§68.735, 
68.736. 

5 Punitive damages not to exceed the 
greater of four times the compensatory 
damages or $2,000,000 can be recovered if 
the defendant was motivated by financial 
gain and the likelihood of injury was 
known. See Fia. Svar. §768.73(1)(b). 

® Wransky v. Dalfo, 801 So. 2d 239 (Fla. 
4th D.C.A. 2001). 

‘© Tt is not a violation of the separation of 
powers for courts to consider and decide 
legitimate constitutional challenges. In 
doing so, they must, to the extent possible, 
adopt a statutory construction that will 
uphold, rather than invalidate, the legis- 
lation. 

‘| See supra note 2. 
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Analysis of Asset Protection Plans 
for Physician Practice Groups 


by Thomas O. Wells and Nick Jovanovich 


s many physicians under- 
stand, medical malprac- 
tice awards have risen 
dramatically, insurance 
premiums have increased exponen- 
tially, and a substantial number of 
medical malpractice insurers have 
ceased providing insurance in 
Florida. Between 1995 and 2001, 
median jury awards in medical 
malpractice cases doubled from 
$500,000 to $1,000,000 for the typi- 
cal case with the maximum annual 
claim award reported nationwide 
increasing from $5.3 to $20.7 mil- 
lion over the same period.' In 2002, 
the average medical liability insur- 
ance premium for a doctor in 
Florida was 55 percent higher than 
the national average. Florida’s av- 
erage insurance premiums have 
increased 64 percent since 1996, 
while nationally the average insur- 
ance premiums have increased by 
26 percent.” Fifty-four of the 66 in- 
surance companies have dropped 
out of the Florida medical malprac- 
tice insurance market.* The in- 
crease in medical malpractice expo- 
sure and premiums, coupled with 
the reduction in insurers in Florida, 
have caused many Florida physi- 
cians either to drop, or consider 
dropping, their medial malpractice 
insurance coverage. 

Effective September 15, 2003, 
Florida enacted legislation to limit 
the noneconomic liability of physi- 
cians and physician practice groups, 
and to “freeze” medical malpractice 
liability insurance premiums, sub- 
ject to regulatory approval.’ How- 
ever, this legislation does not limit 
liability attributable to economic 


Asset protection planning 


for physician practice 
groups is complex 
because it requires 
extensive knowledge 
of taxation, employment 
benefits, corporate law, 
and fraudulent 
conveyance law. 


damages, does not reduce medical 
malpractice liability insurance pre- 
miums, and does not create more 
insurance carriers offering medical 
liability insurance to Florida phy- 
sicians. Therefore, the medical li- 
ability insurance crisis continues 
after the passage of the Florida 
2003 Medical Reform Act. 

The purpose of this article is to 
review the goals of asset protection 
for Florida physician practice 
groups and to analyze the costs and 
benefits of four popular asset pro- 
tection plans currently available to 
physician practice groups. These 
plans generally all involve the phy- 
sician practice group borrowing 
funds against its accounts receiv- 
ables. Simultaneously with such 
borrowing, the group either: a) dis- 
tributes the loan proceeds to its 
shareholders and allows its share- 


holders to invest the proceeds in 
asset-protected investments (e.g., 
annuities, life insurance, home- 
stead property, family limited part- 
nerships, or domestic and/or off- 
shore asset protection trusts) (the 
“shareholder distribution plan”); b) 
purchases life insurance policies on 
each of its physician-shareholders, 
which policies are then pledged as 
collateral for a loan to the group, 
and the group distributes those in- 
surance policies to such sharehold- 
ers (the “distributed life insurance 
plan”); c) purchases split-dollar life 
insurance policies on each of its 
physician-shareholders (the “split- 
dollar life insurance plan”); or d) 
transfers the loan proceeds to a 
nonqualified deferred compensa- 
tion plan (a “rabbi trust”) that be- 
comes an employee benefit plan 
subject to ERISA and not subject to 
the claims of creditors of the group 
upon some future financial trigger- 
ing event (the “defensive rabbi 
trust”). This article will also exam- 
ine potential fraudulent conveyance 
liability and corporate “claw-back” 
liability in connection with this type 
of planning. Finally, this article will 
draw some conclusions as to the 
preferred method of asset protec- 
tion planning for physician practice 
groups. 


Goals of Asset Protection 
Many physician practice groups 
maintain their books on a cash-ba- 
sis method of accounting and annu- 
ally distribute to their sharehold- 
ers all excess cash either as a 
dividend distribution or as compen- 
sation with a year-end bonus. These 
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groups have very little equity or net 
worth on their balance sheet for fi- 
nancial accounting purposes. How- 
ever, with the delay in payment of 
accounts receivables by insurance 
companies and health maintenance 
organizations of up to 180 days, phy- 
sician practice groups maintain sig- 
nificant accounts receivable bal- 
ances that may not be reflected on 
their cash-basis balance sheet. If 
these receivables are not pledged to 
a third party via a security agree- 
ment, and perfected as a collateral- 
ized interest, they represent assets 
that may be seized by a judgment 
creditor (e.g., a plaintiff that obtains 
a medical malpractice liability judg- 
ment against the group). The cash 
flow provided to the group from 
these receivables is critical to pay 
staff and physician salaries, lease 
payments, and other operating ex- 
penses. A judgment creditor can 
materially disrupt cash flow by no- 
tifying all account debtors (e.g., in- 
surance companies and HMOs) to 
make payments on accounts receiv- 
able directly to the judgment credi- 
tor and not to the group. This dis- 
ruption to cash flow could prevent 
the group from paying its operating 
expenses or cause the group to cease 
doing business, or to file bankruptcy 
to prevent this disruption to cash 
flow. The cash flow produced by 
these receivables may also fund phy- 
sician retirement and physician- 
shareholder stock repurchase plans. 

In light of these factors, the goals 
of asset protection for physician 
practice groups are to: a) avoid any 
disruptions to cash flow derived 
from accounts receivable by the ac- 
tions of a judgment creditor; b) en- 
sure that the cash generated from 
these receivables is available to pay 
retirement income and make stock 
repurchase payments to retiring 
physician shareholders; and c) if 
necessary, fund start-up costs of a 
new physician practice group if the 
prior group becomes liable for a sig- 
nificant medical malpractice judg- 
ment and has to cease doing busi- 
ness. These goals are typically 
addressed with the group: 1) valu- 
ing its collectible accounts receiv- 
able to establish a borrowing base 


After the group has 
obtained a loan 
collateralized by its 
receivables, the next 
issue is how to utilize 
such loan proceeds 
to effectuate the 
asset protection 
goals of the group. 


against these assets; 2) valuing the 
intangible net worth of the practice 
either through a discounted net cash 
fiow basis or a discounted capitali- 
zation of earnings approach (the 
“net worth valuation”); and 3) ob- 
taining a loan collateralized by its 
receivables. Once the group has ob- 
tained a loan collateralized by its 
receivables, the next issue is to ad- 
dress how to utilize such loan pro- 
ceeds to effectuate the asset protec- 
tion goals of the group. 


Analysis of Asset 
Protection Plans 

This article analyzes four asset 
protection plans commonly consid- 
ered by physician practice groups. 
¢ Shareholder Distribution Plan 

Under the shareholder distribu- 
tion plan, the physician practice 
group distributes the proceeds from 
the accounts receivable loan directly 
to the physician shareholders either 
as a dividend distribution (if the 
group is a Subchapter S corporation, 
limited liability company or partner- 
ship which will be referred to as a 
“flow-through entity”) or as compen- 
sation. Assuming that the group is 
a cash basis taxpayer and has not 
recognized any income with respect 
to its accounts receivable, a dividend 
distribution of cash in excess of the 
physician shareholder’s income tax 
basis in his equity interest in the 
group from a flow-through entity 
will result in a capital gain to the 
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physician shareholder. Commencing 
May 6, 2003, the maximum capital 
gains rate is 15 percent.° Assuming 
that the loan proceeds equal 
$1,000,000, and are distributed to 
the physician shareholders as a divi- 
dend, and the shareholders have no 
basis in their stock in the group, the 
shareholders will have to pay 
$150,000 in capital gains taxes re- 
sulting in net after-tax proceeds of 
$850,000 that may be invested by 
the shareholders in asset protected 
investments and structures. 

A non-flow-through entity may 
implement the shareholder distribu- 
tion plan by paying its physician 
shareholders a bonus equal to the 
loan proceeds. Based on a loan of 
$1,000,000, which is paid to the phy- 
sician shareholders as compensa- 
tion, the shareholders will have ad- 
ditional compensation of $1,000,000, 
subject to ordinary income tax rates 
(with the top rate now being 35 per- 
cent) and additional employment 
taxes (with an aggregate top mar- 
ginal rate of 2.9 percent after 
$87,900 in compensation for the 
employer and employee®). With a 
compensatory distribution of 
$1,000,000, the net after-tax pro- 
ceeds would be approximately 
$621,000.’ This distribution would 
create a net operating loss for the 
non-flow-through entity that could 
offset future income of the group that 
is created when the group has in- 
come and uses such income to make 
principal repayments. A flow- 
through entity could use the same 
compensatory method. In this cir- 
cumstance, the net operating loss 
created by the compensation flows 
to the physician shareholders and 
may be used to offset future taxable 
income created by income that is 
used to repay the principal of the 
loan. The repayment of the princi- 
pal of the loan is not deductible and 
typically creates “phantom” income 
to the group because the group has 
income equal to the principal repay- 
ment with no corresponding deduc- 
tions or excess cash to pay the in- 
come taxes attributable to such 
“phantom” income. With a flow- 
through entity, the net tax cost is the 
2.4 percent employment taxes, which 
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is materially less than the 15 per- 
cent capital gains tax applicable to 
a dividend distribution to the share- 
holders. Therefore, the compensatory 
shareholder distribution plan is 
more tax-efficient than the dividend 
shareholder distribution plan. 

In analyzing the shareholder dis- 
tribution plan, the group needs to 
address the corporate “claw-back” 
provision under §607.0834° and 
the fraudulent conveyance statute 
under FS. §726.106. With the cor- 
porate “claw-back” provision, if a 
dividend is paid to its shareholders 
that creates a negative net worth for 
the entity, those shareholders who 
receive such dividend are individu- 
ally liable to return such dividend 
to the corporation, and those direc- 
tors who approve such dividend, 
have joint and several liability for 
such distribution. There is a two- 
year statute of limitation for this 
corporate “claw-back” provision. In 
the example of a $1,000,000 loan 
made to an entity that maintains its 
books on a cash basis accounting 
method, the loan increases assets (i.e., 
cash) by $1,000,000, increases liabili- 
ties by $1,000,000, and has no effect 
on the net worth of the entity. When 
the loan proceeds are distributed to 
the shareholders as a dividend dis- 
tribution, it decreases the assets and 
net equity of the entity by $1,000,000 
thereby creating potential claw-back 
liability of $1,000,000 for the share- 
holders and directors. 

Similarly, with the fraudulent 
conveyance statute, the $1,000,000 
dividend distribution can create 
negative equity of $1,000,000 caus- 
ing the entity to be insolvent under 
FS. §726.103. There is generally a 
four-year statute of limitations ap- 
plicable to this potential liability for 
the recipient shareholders. 

To reduce or eliminate potential 
liability under the corporate “claw- 
back” provision and the fraudulent 
conveyance statute, the entity 
should obtain a valuation of the in- 
tangible net worth of the practice 
using either a discounted net cash 
flow basis approach or a discounted 
capitalization of earnings approach. 
This net worth valuation generally 
creates net worth for the entity in 


excess of the dividend distribution 
to its shareholders. With the net 
worth valuation, the distribution 
does not create a negative net worth, 
thereby eliminating liability under 
the corporate “claw-back” provision 
and the fraudulent conveyance stat- 
ute. Accordingly, a net worth valu- 
ation is a critical component of any 
asset protection planning for physi- 
cian practice groups. 

The major benefit of the share- 
holder distribution plan is its sim- 
plicity. The major drawback is that 
if the group needs the physician 
shareholders to return the distrib- 
uted funds, the shareholders may 
not have the funds available at the 
time of a capital call (e.g., bad in- 
vestments, divorce, or lifestyle ex- 
penses), or may retire without re- 
turning the funds to the group. Some 
groups combine the shareholder dis- 
tribution plan with a cross-indem- 
nification agreement among the 
shareholders, but, if each of the 
shareholders has done proper per- 
sonal asset protection planning, 
there may be no assets for the group 
to execute against if a shareholder 
elects not to comply with the indem- 
nification agreement. 

e Distributed Life Insurance Plan 

Under the distributed life insur- 
ance plan, the physician practice 
group purchases life insurance on 
each of its shareholders and distrib- 
utes the insurance policy to its 
shareholders pursuant to a “de- 
ferred compensation” agreement. 
The insurance policy is then pledged 
to a lender, which, in turn, makes a 
loan to the physician practice group 
that is collateralized by the group’s 
accounts receivable. The purpose of 
the group purchasing and distribut- 
ing life insurance policies to its 
shareholders is to take advantage 
of Florida law, which allows the pro- 
ceeds and cash surrender value of 
the life insurance policies owned by 
Florida residents to be exempt from 
the claims of creditors.'° Many pro- 
moters of this plan take the position 
that the shareholders do not real- 
ize any income tax consequences 
with respect to the distribution of 
the insurance policy because it is 
subject to a substantial risk of for- 


feiture and not transferable under 
Code §83(a)."! 

There are a number of problems 
with the distributed life insurance 
plan. First, it is likely that this de- 
ferred compensation plan does not 
fall within the “top hat” exception 
to the ERISA rules and regulations 
and, therefore, is subject to all of the 
ERISA rules and regulations. The 
“top hat” exception ” is for deferred 
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compensation plans that are de- 
signed for a select group of manage- 
ment or highly compensated em- 
ployees, and that are “unfunded.” 
The Eighth Circuit Court of Appeals 
has determined that a plan, in 
which an employer purchased whole 
life insurance policies for employees, 
was “funded” for ERISA purposes 
because the insurance policies were 
not made available to the general 
creditors of the employer and the 
insurance policies created a res 
separate and apart from the general 
assets of the employer.” 

As a result of Dependahle, the De- 
partment of Labor issued Advisory 
Opinion 81-11A addressing whether 
the issuance of life insurance poli- 
cies in a death benefit plan causes 
the plan to be funded. According to 
the advisory opinion, the criteria 
necessary to avoid funding are: 

e The insurance proceeds must be 
payable to the employer. 

e The employer must have all 
rights of ownership under the policies. 

e Neither the participants nor the 
beneficiaries may have any preferred 
claim against the policies or any ben- 
eficial ownership of the policies. 

¢ The employer must not provide 
any representation to the partici- 
pants or to the beneficiaries that the 
employer will use the insurance 
policies to provide benefits or secu- 
rity for benefits. 

¢ The life insurance policies may 
not limit or govern plan benefits in 
any way. 

¢ The plan must not permit em- 
ployee contributions. 

The distributed life insurance 
plan typically fails several of these 
criteria. For example, the employee 
(not the employer) is treated as the 
owner of the insurance policy under 
the distributed life insurance plan 
so that it qualifies under F.S. 
§222.14 and is exempt from the 
claims of creditors. In addition, the 
insurance proceeds are payable to 
the employee under the distributed 
life insurance plan, and not to the 
employer as required by the advi- 
sory opinion. 

If the distributed life insurance 
plan is considered “funded,” it is 
subject to the prohibited transaction 


rules under Code §4975(c)(1)(B) 
with a tax equal to 15 percent of the 
amount involved in the prohibited 
transaction (i.e., the value of the life 
insurance pledged as collateral for 
the loan to the group practice if as- 
sessed in year one) for each year 
during which the prohibited trans- 
action occurs, and 100 percent of the 
amount involved in the prohibited 
transaction if the transaction is not 
corrected within the taxable period. 
The tax is assessed against the 
group. Also, it is likely that the IRS 
treats the shareholders that receive 
these life insurance policies as hav- 
ing current income equal to the value 
of the distributed life insurance 
policy less the fair value of the liabil- 
ity secured by the policy.’ A third 
problem with the distributed life in- 
surance plan is the internal costs. It 
typically requires the payment of 
insurance commissions and the costs 
of insurance can vary substantially, 
depending on the age and health of 
the physician shareholders. 
e Split-Dollar Life Insurance Plan 

Under the split-dollar life insur- 
ance plan, the physician practice 
group purchases life insurance on 
each of its shareholders. The share- 
holder owns the policy insuring his 
life and agrees to repay to the group 
the amount of insurance premiums 
paid by the group less the amount 
of annual term insurance (known as 
the PS-58 costs), which is treated as 
compensation to the shareholder. 
Under the new split dollar regula- 
tions, the shareholder has addi- 
tional compensation equal to the 
increase in the amount of cash sur- 
render value of the policy to which 
the shareholder has access.!° 

The split-dollar life insurance 
plan is not subject to ERISA rules 
and regulations because it is not a 
deferred compensation program. 
However, the shareholder will have 
to recognize compensation, as noted 
above. Also, as with the distributed 
life insurance plan, the split-dollar 
life insurance plan has internal 
costs attributable to insurance com- 
missions. Finally, if there is substan- 
tial deviation in the ages of the 
shareholder physicians, there will 
be substantial variations in the cost 
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of insurance for each shareholder, 
and it will be difficult to make equal 
distributions to each shareholder. 
e Defensive Rabbi Trust Plan 

Under the defensive rabbi trust 
plan, the group deposits the loan 
proceeds into a rabbi trust. A rabbi 
trust is a trust that is created to hold 
funds and to determine the rights 
of trust participants. The assets of 
the rabbi trust are accessible to the 
group’s general creditors upon the 
group’s insolvency or bankruptcy. 
Because the assets of the rabbi trust 
are accessible by the general credi- 
tors of the group, the trust is con- 
sidered “unfunded” and is not sub- 
ject to the ERISA rules and 
regulations or to taxation under 
Code §83. The IRS has promulgated 
model forms for rabbi trusts. '® 

The rabbi trust can be terminated 
at any time by the group. Upon ter- 
mination, the trust can either dis- 
tribute all of the proceeds to its par- 
ticipants (which would be taxable) 
or convert the trust into a secular 
trust subject to ERISA rules and 
regulations. If the rabbi trust con- 
verts to a secular trust, the partici- 
pants may defer taxation, depend- 
ing upon the terms of the secular 
trust (e.g., vesting requirements, 
substantial risks of forfeiture and 
transferability of the participant’s 
account in the secular trust). In Pri- 
vate Letter Ruling 9508014, the IRS 
ruled that a rabbi trust that termi- 
nates when the employer’s net 
worth drops below $10 million is 
considered “unfunded” upon cre- 
ation and during the period that it 
remains a rabbi trust. This type of 
rabbi trust with a financial trigger- 
ing event is known as a “springing 
rabbi trust.” 

The terms of the defensive rabbi 
trust provide that the rabbi trust 
converts into a secular trust upon 
some future financial trigger (e.g., 
the net worth of the group drops 
below $1 million after taking into 
account the net worth valuation). 
This event predates any insolvency 
of the group and minimizes any 
fraudulent conveyance exposure. In 
addition, the event is established 
well in advance of any litigation 
filed against the group so that the 
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group is not causing the rabbi trust 
to convert to the secular trust in an 
attempt to circumvent, evade, or de- 
feat the claims of creditors (an ad- 
ditional ground for a fraudulent con- 
veyance). This conversion would 
presumably occur at least 12 
months prior to any bankruptcy fil- 
ing of the group in order to avoid any 
preference actions that could void 
the conversion of the rabbi trust to 
asecular trust. Also, under the rabbi 
trust, the group is allowed to man- 
age the investment of the proceeds 
to the trust. This could further mini- 
mize the personal exposure of phy- 
sician shareholders who guaranteed 
the loan to the group secured by the 
group’s receivables. Finally, upon the 
maturity of the loan, the group could 
elect to terminate the rabbi trust and 
distribute the proceeds to an entity 
controlled by the physician sharehold- 
ers. This distribution would be tax- 
able to the physician shareholders 
and create a corresponding deduction 
to the group. However, the entity that 
receives such proceeds could purchase 
the loan from the bank that originally 


financed the group’s loan and, 
thereby, acquire a security interest 
in the accounts receivable of the 


group. 

The benefits of the defensive rabbi 
trust planning are: a) no ERISA or 
tax issues upon the creation and 
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initial funding of the rabbi trust; b) 
the group can manage the invest- 
ments of the rabbi trust to reduce 
potential guarantee exposure; c) 
unlike the distributed life insurance 
plan or the split dollar life insurance 
plan, there are no internal costs 
such as commissions or varying in- 
surance premiums for shareholders 
with differing ages or health; and d) 
the proceeds of the rabbi trust may 
be distributed to an entity controlled 
by its participants to allow the en- 
tity to acquire the security interest 
in the group’s accounts receivable 
upon maturity of the loan. 


Conclusion 

Asset protection planning for phy- 
sician practice groups is complex 
because it requires extensive knowl- 
edge of taxation, employment ben- 
efits, corporate law, and fraudulent 
conveyance law. However, there are 
some basic tenets in analyzing these 
plans. First, the group should obtain 
a net worth valuation to minimize 
exposure arising from the corporate 
claw-back and fraudulent convey- 
ance statutes. Second, if the physi- 
cian practice group is small and the 
shareholders have a significant 
level of trust that they will each 
comply with the cross-indemnifica- 
tion agreement if required, the com- 
pensatory shareholder distribution 
plan is the preferred approach be- 
cause of its simplicity. Third, with 
larger groups, the defensive rabbi 
trust is the preferred approach be- 
cause of its benefits and, addition- 
ally, because of the major disadvan- 
tages of the distributed life 
insurance plan (it is subject to 
ERISA rules and regulations and 
results in a prohibited transaction) 
and the split-dollar life insurance 
plan (it results in current taxation 
and internal insurance costs). 
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Tax Law 


Can FIRPTA Be Avoided 
With Financial Instruments? 


ith the continuing 

uncertainty in the 

stock markets, both 

in the United States 
and abroad, many investors are 
looking for safer places to invest 
their money, such as real estate. No- 
where is this more evident than in 
the case of foreign persons investing 
in U.S. real estate, where recent esti- 
mates indicate that the number of 
dollars invested in the US. real es- 
tate market by foreign investors rose 
from $38.9 billion in 1997 to $44.2 
billion at the beginning of 2002, an 
increase of approximately 16 percent 
over this five-year period.' 

From a U.S. federal income tax 
perspective, the primary obstacle 
facing foreign persons who invest 
in U.S. real estate is the Foreign 
Investment in Real Property Tax 
Act (FIRPTA), or more specifically, 
Internal Revenue Code (the “Code”) 
§897. Under this provision, any gain 
recognized by a foreign person on 
the disposition of a “United States 
real property interest” (USRPI) will 
be treated as if such gain were ef- 
fectively connected to a U.S. trade 
or business and, therefore, subject 
to tax at the graduated tax rates 
that apply to U.S. persons. Addition- 
ally, when Code §897 applies, the 
purchaser of a USRPI typically is 
required to withhold and remit to 
the IRS 10 percent of the purchase 
price in accordance with Code 
§1445. While gains recognized un- 
der Code §897 may be eligible for 
the favorable 20 percent capital 
gains tax rate, when compared to 
the tax-free return that generally 
is afforded to foreign persons on the 


by Jeffrey L. Rubinger 


This article examines 
whether non-U.S. 
taxpayers who use 
financial instruments 
to replicate the 
economics of owning 


U.S. real property are 
subject to FIRPTA. 


sale of other U.S.-situs capital as- 
sets,” this does not seem like much 
of a bargain. 

In order to avoid the application 
of Code §897 but still participate in 
the U.S. real estate market, some 
foreign persons have attempted to 
use certain derivative products or 
financial instruments to create a 
synthetic long position in the US. 
real estate market. Although the use 
of options or forward contracts 
clearly would not accomplish this 
result,’ a total return equity swap 
may achieve this objective. This ar- 
ticle examines whether Code §897 
applies to a long position in an eq- 
uity swap with respect to the stock 
of a US. real property holding cor- 
poration (USRPHC),‘ and if so, when 
such position is considered to be 
“disposed” of for Code §897 pur- 
poses. 
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Total Return Equity 
Swaps in General 

A total return equity swap is a 
cash-settled bilateral contract, in 
which each party agrees to make 
certain payments to the other de- 
pending on the value and dividend 
performance of the underlying as- 
set. An investor may enter into an 
equity swap either 1) to simulate 
an investment in the underlying eq- 
uity without actually acquiring the 
underlying equity (i.e., a synthetic 
long position), 2) to divest oneself 
of the economic exposure to a par- 
ticular equity without actually dis- 
posing of the underlying equity (i.e., 
a synthetic short position). 

With respect to a synthetic long 
position, the following example il- 
lustrates how an equity swap with 
respect to the stock of USRPHC® 
generally would operate: Assume a 
foreign investor, who believes that 
the value of hotels in the South 
Florida area will appreciate over 
the next several years, would like 
to invest in the stock of South 
Beach, Inc. (“South Beach”), a 
USRPHC whose underlying assets 
consist of hotels in the Miami Beach 
area. South Beach is neither a pub- 
licly traded corporation nor a “do- 
mestically controlled REIT,” both 
of which are exempt from Code 
§897.’ Investors in South Beach are 
given the option to convert their 
South Beach shares into shares of 
a publicly traded South Beach on a 
quarterly basis beginning on the 
third anniversary date of their ini- 
tial investment in South Beach. 

Unfortunately, certain legal re- 
strictions prohibit the investor from 
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owning a direct interest in South 
Beach. Therefore, the investor en- 
ters into a five-year equity swap 
with an investment bank whereby 
at the end of each year, 1) the bank 
pays the investor an amount equal 
to the sum of a) any distributions 
paid with respect to an interest in 
South Beach during the year and b) 
the increase, if any, in the fair mar- 
ket value of an interest in South 
Beach over the course of the year, 
and 2) the investor pays to the bank 
an amount equal to the sum of a) 
an interest rate (typically LIBOR) 
multiplied by the value of an inter- 
est in South Beach at the beginning 
of the year and b) the decrease, if 
any, in the fair market value of an 
interest in South Beach over the 
course of the year. The equity swap 
qualifies as a notional principal con- 
tract (“NPC”) under Treas. Reg. 


§1.446-3.° To hedge its position un-- 


der the swap, the bank will purchase 

an interest in the underlying asset 

(i.e., the stock of South Beach). 
Given that the investor’s long po- 


sition in the swap is equivalent eco- 
nomically to a leveraged purchase 
of the underlying stock in the 
USRPHC, the issue arises whether 
Code §897 applies to the investor 
when such position is disposed of.” 
The IRS could assert two alterna- 
tive arguments in attempting to 
apply Code §897 to the investor’s 
long position in the swap 1) the 
investor’s position in the swap is it- 
self a USRPI, or 2) that the inves- 
tor should be treated as owning the 
underlying USRPHC stock under 
common law principles. 


Is a Long Position in an 
Equity Swap a USRPI? 
Foreign persons typically are not 
subject to U.S. federal income tax on 
U.S. source capital gains unless 
these gains are effectively connected 
to a US. trade or business." As stated 
above, however, Code §897 treats any 
gain recognized by a foreign person 
on the disposition of a USRPI as if it 
were effectively connected to a US. 
trade or business. A USRPI is broadly 


defined as 1) a direct interest in real 
property located in the United States, 
and 2) an interest (other than an 
interest solely as a creditor) in any 
domestic corporation that constitutes 
a United States real property hold- 
ing corporation (i.e., a corporation 
whose USRPIs make up at least 50 
percent of the total value of the 
corporation’s real property interests 
and business assets).!' 

The regulations promulgated un- 
der Code §897 elaborate on the 
phrase “an interest other than an 
interest solely as a creditor” by stat- 
ing it includes “an interest which is, 
in whole or in part, a direct or indi- 
rect right to share in the appreciation 
in value of an interest in an entity or 
a direct or indirect right to share in 
the appreciation in value of assets of, 
or gross or net proceeds or profits de- 
rived by, the entity.”’” Unfortunately, 
these regulations provide little guid- 
ance on what it means to have “a right 
to share in the appreciation of an in- 
terest in an entity.” 

Despite its rather broad language, 
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however, an argument exists that 
the phrase was not intended to in- 
clude long positions in equity swaps. 
Rather, it seems as if it was designed 
to deal with “equity kicker” type in- 
vestments, such as shared apprecia- 
tion mortgages, as the regulations 
state “a loan to an individual or en- 
tity under the terms of which a 
holder of the indebtedness has any 
direct or indirect right to share in 
appreciation in value of an interest 
in real property of the debtor is, in 
its entirety, an interest in real prop- 
erty other than solely as a credi- 
tor.”"* The regulations illustrate this 
principle by example: A non-U.S. 
taxpayer lends money to a U.S. resi- 
dent in order for the U.S. resident 
to purchase a condominium. The 
non-U.S. resident lender is entitled 
to receive 13 percent annual inter- 
est for the first 10 years of the loan 
and 35 percent of any appreciation in 
the fair market value of the condo- 
minium at the end of the 10-year pe- 
riod. The example concludes that, be- 
cause the lender has a right to share 
in the appreciation of the value of the 
condominium, he has an interest 
other than solely as a creditor in the 
condominium (i.e., a USRPI).* 

This argument is further 
strengthened by the fact that the 
preamble to the final NPC regula- 
tions states that “[i]n light of the 
broad definition of specified index, 
the IRS is considering whether no- 
tional principal contracts . . . involv- 
ing other specified indices (e.g., 
United States real property) are 
subject to Section 897.”!° Given that 
the NPC regulations were released 
approximately nine years after the 
final Code §897 regulations were 
issued, it is doubtful that Treasury 
would make such a statement if the 
Code §897 regulations already were 
intended to deal with interests in 
equity swaps.'* Notably, the IRS has 
yet to provide guidance in this area. 

Nevertheless, because the long 
party in an equity swap with respect 
to the stock of a USRPHC is entitled 
to receive all of the appreciation in 
the underlying property, the IRS 
may argue that the investor has “a 
right to share in the appreciation” 
in the underlying property. Should 


The failure of a 
specific Code 
section to address 
a transaction does 
not necessarily 
prevent the IRS 
from challenging 
it under common 
law principles. 


the IRS make this argument, how- 
ever, it likely will be a losing one. 
More specifically, based on the plain 
meaning of the word “share,” which 
is defined as “to divide” or “appor- 
tion,”’’ given that the long party to 
the swap receives 100 percent of the 
appreciation in the USRPHC’s 
value, the long party is not “shar- 
ing” (i.e., dividing or apportioning) 
the appreciation with anyone. The 
same holds true if more than one 
investor enters into a swap on the 
same stock, as each investor would 
be receiving 100 percent of the ap- 
preciation in the underlying stock 
rather than a portion thereof.'* In 
contrast, in the condominium ex- 
ample discussed above, the non-U.S. 
lender is properly considered as 
“sharing” in the appreciation with 
the U.S. resident borrower because 
the lender receives 35 percent of the 
appreciation and the borrower re- 
tains the remaining 65 percent of 
the appreciation.’ 


Treatment of Long Position 
in Equity Swap Under 
Common Law Principles 
The IRS also may argue that Code 
§897 applies because the investor’s 
long position in the swap is the 
equivalent of an ownership interest 
in the underlying asset under com- 
mon law principles. Although there 
is no authority directly on point, 
practitioners generally agree that a 
long position in an equity swap with 
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respect to actively traded property 
should not cause the investor to be 
treated as the owner of the under- 
lying property.”° Among the reasons 
cited for this conclusion are that the 
investment in a swap 1) confers no 
voting, dividend, or liquidation 
rights in the underlying shares, 2) 
results in decreased liquidity, 3) of- 
ten provides no ability to acquire the 
shares on the termination of the 
swap (swaps generally are cash- 
settled), and 4) presents an entirely 
different set of credit concerns than 
an investor would face had he in- 
vested directly in the underlying 
asset.”' It is also significant that, 
with actively traded property, the 
counterparty may not necessarily 
hold the underlying asset to hedge 
its position in the swap. 

With regard to an equity swap on 
non-actively traded property, how- 


-ever, such as the stock of a non-pub- 


licly traded USRPHC, the analysis 
is slightly different. Essentially this 
is because the less “fungible” the 
underlying asset, the more likely it 
is that the counterparty will hold 
the underlying asset to hedge its 
position in the swap. This gives the 
appearance that the counterparty is 
acting as the investor’s agent, and 
as a result, may cause the investor 
to be treated as the owner of the 
underlying asset for tax purposes. 
In spite of these factors, however, 
some authority suggests an inves- 
tor will not be treated as the owner 
of the underlying asset, even if the 
counterparty holds the asset and is 
under an obligation to transfer all 
of the earnings from the asset to the 
investor. 

For example, in E.L. Connelly, 46 
B.T.A. 222 (1942), a taxpayer en- 
tered into an agreement with an in- 
dividual, who purchased shares of 
non-actively traded stock, whereby 
they agreed to share equally in all 
profits and losses on the stock (i.e., 
if the value of the stock depreciated, 
the taxpayer would be obligated to 
reimburse the purchaser for one half 
of the loss, whereas if the value of 
the stock appreciated, the taxpayer 
would be entitled to half of the ap- 
preciation). The IRS argued, among 
other things, that the purchaser 
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acted as the taxpayer’s agent, and 
therefore, the taxpayer should be 
treated as owning one-half of the 
underlying stock. The court, how- 
ever, disagreed and held that the 
taxpayer should not be treated as 
owning one-half of the stock because 
he was merely obligated to reim- 
burse the purchaser for one-half of 
the loss.”” Moreover, the NPC regu- 
lations themselves clearly contem- 
plate that swaps involving non-ac- 
tively traded property may be 
treated as an NPC.” While admit- 
tedly the NPC regulations deal with 
the timing of income and loss rec- 
ognition rather than ownership 
principles, it would seem odd for the 
IRS to treat a long party to an NPC 
as the owner of the underlying as- 
set where regulations specifically 
allow swaps to be based on non-ac- 
tively traded property. 

Interestingly, the enactment of 
Code §1260, a statutory constructive 
ownership provision, also may sup- 
port the position that the long party 
to an equity swap should not be 
treated as the owner of the under- 
lying asset. Code §1260, which was 
enacted in 1999, generally prevents 
taxpayers from using derivative con- 
tracts to achieve a more favorable 
after-tax return in an investment in 
a hedge fund than they would have 
realized had they made a direct in- 
vestment in the underlying fund.” 
Code §1260 accomplishes this result 
by recharacterizing any long-term 
capital gain realized through an in- 
vestment in a derivative contract 
into ordinary income, to the extent 
such long-term capital gain exceeds 
the “net underlying long-term capi- 
tal gain” (i.e., the amount of long- 
term capital gain the taxpayer 
would have realized had he invested 
directly in the underlying fund). It 
also imposes an interest charge on 
the amount of any long-term capi- 
tal gain that is converted into ordi- 
nary income.” 

Notably, aside from its focus on 
income characterization and defer- 
ral, Code §1260 does not affect the 
tax ownership of property. Thus, in 
enacting Code §1260, arguably Con- 
gress was less concerned with tax- 
payers using derivatives to avoid 


other adverse tax consequences of 
property ownership, such as Code 
§897, as it was with taxpayers us- 
ing derivatives to manipulate the 
character and timing of income.” In 
fact, the legislative history to Code 
§1260 specifically indicates that for- 
eign taxpayers will not be subject 
to Code §1260.”’ Nonetheless, as re- 
cent guidance in the constructive 
sale area indicates, the failure of a 
specific Code section to address a 
transaction does not necessarily 
prevent the IRS from challenging it 
under common law principles.”* 


Whether the Maturity or 
Termination of the Swap 
Constitutes a“Disposition” 

Even if the IRS can successfully 
argue that Code §897 should apply 
to a long position in a swap with 
respect to the stock of a USRPHC, a 
non-U.S. investor will be taxed un- 
der that section only when such po- 
sition is “disposed” of.*° Although 
Code §897 does not define the term 
“disposition,” the regulations pro- 
mulgated thereunder provide that 
the term disposition “means any 
transfer that would constitute a dis- 
position by the transferor for any 
purpose of the Internal Revenue 
Code and regulations thereunder.”” 
Furthermore, the Internal Revenue 
Manual provides that a disposition 
may include “sales, gifts where li- 
abilities exceed adjusted basis, like- 
kind exchanges, changes in interests 
in a partnership, trust, or estate, 
and corporate reorganizations, 
mergers, or liquidations; even fore- 
closures or inventory conversions.”*' 
A disposition also can include a dis- 
tribution and a contribution to capi- 
tal.*? Thus, the term “disposition” 
appears to encompass a broad range 
of transactions. 

With respect to an equity swap, a 
disposition could possibly result on 
either the maturity of the swap or 
upon on a termination or assign- 
ment of the swap, depending on the 
characterization of the swap pay- 
ments. Specifically, three types of 
payments are made in connection 
with an equity swap: 1) periodic pay- 
ments, 2) nonperiodic payments, 
and 3) termination payments. A pe- 


riodic payment is defined as a pay- 
ment made or received pursuant to 
an NPC that is payable at intervals 
of one year or less during the entire 
term of the contract, that is based 
on a specified index, and that is 
based on a single notional principal 
amount.* A nonperiodic payment, 
on the other hand, is a payment 
made or received with respect to an 
NPC other than a periodic payment 
or termination payment.” Finally, a 
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termination payment is defined as 
a payment made or received to ex- 
tinguish or assign all or a propor- 
tionate part of the remaining rights 
and obligations of any party under 
a NPC.* Of these three categories 
of payments, the only one that likely 
gives rise to a Code §897 disposition 
is a “termination payment.” 

This conclusion is based on the 
effect of Code §1234A, which pro- 
vides that “gain or loss attributable 
to the cancellation, lapse, expira- 
tion, or other termination of a right 
or obligation with respect to prop- 
erty which is (or on acquisition 
would be) a capital asset in the 
hands of the taxpayer shall be 
treated as capital gain or loss from 
the sale of a capital asset.” Assum- 
ing a position in an equity swap con- 
stitutes a capital asset in the hands 
of the taxpayer (which generally 
should be the case unless the tax- 
payer is a swaps dealer),** a pay- 
ment made or received to terminate 
the swap should constitute a sale of 
that position for purposes of Code 
§1234A. As noted above, because the 
term “disposition” includes a sale, a 
termination payment clearly should 
give rise to a disposition for pur- 
poses of Code §897. 

On the other hand, the IRS appar- 
ently believes that the receipt of 
periodic and nonperiodic payments 
do not constitute a “cancellation, 
lapse, expiration or other termina- 
tion” with respect to a capital as- 
set.*’ Specifically, the IRS has ruled 
that the receipt of periodic pay- 
ments (including the final periodic 
payment) does not result in a Code 
§1234A “sale” because such pay- 
ments are simply made according to 
the original terms of the contract.** 
Similarly, the IRS has ruled that the 
receipt of nonperiodic payments 
does not give rise to a Code §1234A 
“sale” because such payments do not 
terminate a NPC.* 

Interestingly, however, courts 
have construed the term “disposi- 
tion” broader than the term “sale.”*° 
Thus, it is possible that, despite not 
giving rise to a sale for purposes of 
Code §1234A, the final periodic and 
nonperiodic payments pursuant to 
an equity swap may result in a Code 


§897 disposition. One court in par- 
ticular applied the plain meaning of 
disposition (i.e., “the getting rid, or 
making over, of anything; relin- 
quishment”) to find that a satisfac- 
tion of a claim resulted in a disposi- 
tion (but not a sale) of the claim 
since it was “rid of or relinquished 
upon payment.”*! 

Notwithstanding the potentially 
broader construction of the term 
“disposition,” however, the Code 
§897 regulations appear to indicate 
by way of example that the receipt 
of the final periodic and nonperiodic 
payments on the maturity of the 
swap should not result in a Code 
§897 disposition.** In the example, 
a foreign corporation lends $1 mil- 
lion to a domestic individual, se- 
cured by a mortgage on residential 
real property purchased with the 
loan proceeds. Under the loan agree- 
ment, the foreign corporate lender 
will receive fixed monthly payments 
from the domestic borrower, consti- 
tuting repayment of principal plus 
interest at a fixed rate, and a per- 
centage of the appreciation in the 
value of the real property at the time 
the loan is retired. The example 
states that, because of the foreign 
lender’s right to share in the appre- 
ciation in the value of the real prop- 
erty, the debt obligation gives the 
foreign lender an interest in the real 
property “other than solely as a 
creditor.” Nevertheless, the example 
concludes that Code §897 will not 
apply to the foreign lender on the 
receipt of either the monthly or the 
final payments since these pay- 
ments are considered to consist 
solely of principal and interest for 
U.S. federal income tax purposes. In 
other words, the example concludes 
the receipt of the final payments did 
not result in a disposition of the debt 
obligation for purposes of Code §897. 
The example did note, however, that 
a sale of the debt obligation by the 
foreign corporate lender would re- 
sult in gain that is taxable under 
Code §897. 

Although this example deals with 
payments received pursuant to a 
shared appreciation mortgage 
rather than an equity swap, in both 
situations the foreign investor’s 
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rights to participate in the appre- 
ciation of the underlying real estate 
are contractually based. Accordingly, 
even if the IRS can get past the first 
hurdle regarding the applicability of 
Code §897 to long positions in eq- 
uity swaps, it seems that, unless the 
swap is terminated or assigned prior 
to its stated maturity, Code §897 
should not apply to treat the final 
periodic and nonperiodic payments 
as a “disposition.” 


Conclusion 

With no signs of immediate im- 
provement in either the U.S. 
economy or the worldwide stock 
markets, there is every reason to 
believe that the number of dollars 
invested by foreign persons in the 
US. real estate market only will con- 
tinue to increase. In the case of a 
foreign person who is indifferent 
between a direct versus an indirect 
investment in the U.S. real estate 
market, so long as economically 
equivalent transactions continue to 
produce different tax consequences, 
an investment through an equity 
swap may be the best option. U 


1 See Association of Foreign Investors 
in Real Estate Foreign Investment Sur- 
vey; Kingsley Associates. 

2 See Code §871(a)(2). 

3 See Treas. Reg. §1.897-1(d)(2)(ii)(B) 
(an option or contract to acquire any in- 
terest in real property will constitute an 
interest in real property). 

* For purposes of this article, it is as- 
sumed that the underlying asset in the 
swap is a type of asset that the 
counterparty (i.e., investment or com- 
mercial bank) would purchase to ad- 
equately hedge its position in the swap. 
It is also assumed that the underlying 
asset is neither stock in a publicly traded 
corporation nor an interest in a “domes- 
tically controlled REIT,” both of which 
are exempt from Code §897. See Code 
§897(c)(3) and 897(h)(2), respectively. 
With respect to stock in a publicly traded 
corporation, Code §897 will apply if an 
investor owns more than five percent of 
a class of such stock. 

° Although the article deals with the 
stock of a USRPHC, the same strategy 
could be accomplished with interests in 
other entities such as partnerships or 
limited liability companies. Alterna- 
tively, the payments in the swap also 
could be based on a real estate index, 
such as the NCREIF Property Index. 

6 The term “domestically controlled 
REIT” generally means a REIT in which 
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at all times during the last five years 
less than 50 percent in value of the stock 
was held directly or indirectly by foreign 
persons. Code §897(h)(4)(B). 

7 Code §897(c)(3) and 897(h)(2). 

8 An NPC is defined as a financial in- 
strument that provides for the payment 
of amounts by one party to another at 
specified intervals calculated by refer- 
ence to a specified index upon a notional 
principal amount in exchange for speci- 
fied consideration or a promise to pay 
similar amounts. Treas. Reg. §1.446- 
3(c)(1). 

® In addition to possibly avoiding gain 
recognition under Code §897, a non-U.S. 
investor also will avoid U.S. withhold- 
ing taxes on the swap payments. Treas. 
Reg. §1.1441-4(a)(3)(i). See also Treas. 
Reg. §1.863-7(b), which generally treats 
the source of swap payments according 
to the resident of the recipient. 

10 A nonresident alien individual also 
will be subject to U.S. federal income tax 
on U.S. source capital gains if such indi- 
vidual is present in the United States 
for 183 days or more during the taxable 
year and certain other conditions are 
satisfied. See Code §871(a)(2). 

1! Code §897(c). Additionally, real prop- 
erty held by a partnership is treated as 
if it were held directly by the partners 
for purposes of Code §897. Code 
§897(c)(4)(B). 

2 Treas. Reg. §1.897-1(d)(3)(i)(D). 

Treas. Reg. §1.897-1(d)(2)(i). 

4 Treas. Reg. §1.897-1(d)(2)(i), Ex- 
ample. See also Treas. Reg. §1.897-1(h), 
Example 2. 

15 58 Federal Register 53125, 53126; Treas. 
Dec. Int. Rev. 8491 (the “Preamble”). 

16 Admittedly, when the final Code §897 
regulations were issued, equity swaps 
were not as common as they are today. 

17 THE AMERICAN HERITAGE DICTIONARY OF 
THE ENGLISH LANGUAGE. 

18 Some commentators also argue that 
a total return equity swap cannot consti- 
tute a USRPI because “[t]he regulations 
indicate that the right to share in appre- 
ciation must run from the issuer of the 
interest, and therefore an instrument is 
not a USRPI where the issuer is not a 
party to the contract. See Treas. Reg. 
§1.897-1(d)(3)(ii)(B).” Kevin M. Keyes, 
FEDERAL TAXATION OF FINANCIAL INSTRU- 
MENTS AND TRANSACTIONS, §14.04(4)(a) at 
14-57 n.207 (1997). 

1? One commentator seems to agree 
with this position. See David F. Levy, 
Towards Equal Tax Treatment of Eco- 
nomically Equivalent Financial Instru- 
ments: Proposals for Taxing Prepaid 
Forward Contracts, Equity Swaps, and 
Certain Contingent Debt Instruments, 3 
FLoripa Tax Rev. No. 8. 

20 See Edward D. Kleinbard, Equity De- 
rivative Products: Financial Innovation’s 
Newest Challenge to the Tax System, 69 
Trex. L. Rev. 1319, 1333 (1991); Richard 
L. Reinhold, Tax Issues in Equity Swap 
Transactions, 57 Tax Notes 1185, 1199- 
1203 (Nov. 23, 1992); Lewis R. Steinberg, 
Selected Issues in the Taxation of Swaps, 
Structured Finance and Other Financial 


Products, 1 Fuoripa Tax Rev. 263, 284 
(1993); Kevin M. Keyes, FeperAL Taxa- 
TION OF FINANCIAL INSTRUMENTS AND TRANS- 
ACTIONS §14.03(2)(a) at 14-25 (1997); and 
David S. Miller, Taxpayers’ Ability To 
Avoid Tax Ownership: Current Law and 
Future Prospects, 51 Tax Law. 279, 296 
(1998). 

21 The long party to a swap is exposed 
to the credit risk of both the 
counterparty to the swap and (albeit 
indirectly) the entity whose stock makes 
up the underlying asset. 

22 See also Rev. Rul. 72-25, 1972-1 C.B. 
127 (IRS ruled that an employee did not 
acquire a present interest in an annu- 
ity contract that his employer purchased 
to fund payments due the employee un- 
der a deferred compensation arrange- 
ment where the annuity contract was 
subject to the claims of the employer’s 
general creditors); Rev. Rul. 82-54, 1982- 
1 C.B. 11, (IRS ruled that a life insurance 
company rather than the policyholder was 
considered the owner of the underlying 
investments of a variable annuity contract 
where the investments were not available 
to the general public). 

23 The preamble to Treas. Reg. §1.446- 
3 states that the regulations accommo- 
date requests to expand the term speci- 
fied index to include “property that is 
not publicly traded.” See the Preamble, 
supra note 15, page 53126. Moreover, 
Treas. Reg. §1.446-3(c)(4)(ii) provides 
that an example of “objective financial 
information” includes a notional princi- 
pal amount based on an “outstanding 
balance of a pool of mortgages.” 

24 Until regulations are issued, techni- 
cally Code §1260 should not apply to any 
stock in a corporation that is not a pass- 
through entity, such as the stock in a 
USRPHC. Code §1260(c)(1). This does 
not necessarily prevent the IRS from 
attempting to apply it, however. See 
TAM 200301004 (Aug. 27, 2002) (IRS 
applied disguised sale of partnership 
interest provisions without regulations). 

25 The interest charge rules of Code 
§1260 effectively were modeled after the 
PFIC provisions of Code §§1291-98. 

26 Tt had been anticipated that the IRS 
would issue regulations modeled after 
Treas. Reg. §§1.861-2(a)(7) (i.e., the sub- 
stitute interest payments) and 1.861- 
3(a)(6) (i.e., the substitute dividend pay- 
ments) that would apply a “look 
through” approach to equity swap pay- 
ments and other derivative contracts. As 
of yet, however, nothing has been issued. 

27 H. Rept. 106-289, H.R. 2488. 

28 See Rev. Rul. 2003-7, 2003-5 I.R.B. 
363 (IRS ruled that a variable prepaid 
forward contract did not cause a current 
sale under either common law principles 
or for purposes of Code §1259). 

29 This article assumes that the term 
disposition refers to a taxable disposi- 
tion, because certain tax-free disposi- 
tions of USRPIs do not trigger immediate 
gain recognition under Code §897. See 
Code §897(e) and Treas. Reg. §1.897-6T. 

3° Treas. Reg. §1.897-1(g). 

31 IRM 4233, §5(13)1(8). 


32 See Code §897(d) and (j). 

33 Treas. Reg. §1.446-3(e)(1). An ex- 
ample of periodic payments include the 
dividend and interest related payments. 

34 Treas. Reg. §1.446-3(f)(1). An ex- 
ample of a (contingent) nonperiodic pay- 
ment would include a single apprecia- 
tion/depreciation payment made at the 
maturity of an equity swap. 

% Treas. Reg. §1.446-3(h). An example 
of a termination payment would include 
a payment made by one party in the 
swap to the other to terminate the con- 
tract prior to its maturity. 

36 Code §1221(a). 

37 See PLR 9824026 (March 12, 1998) 
and TAM 9730007 (April 10, 1997). 

38 See TAM 9730007 (April 10, 1997). 

39 See PLR 9824026 (March 12, 1998) 
(the ruling involves a fixed nonperiodic 
payment). Based on the language in 
TAM 9730007, an argument can be 
made that all nonperiodic payments (i.e., 
fixed and contingent) should be exempt 
from Code §1234A since they are sim- 
ply payments made pursuant to origi- 
nal terms of the contract. An argument 
exists, however, that a contingent 
nonperiodic payment (e.g., a single ap- 
preciation/depreciation made at the 
maturity of the swap) should be subject 
to Code §1234A because such a payment 
does not accrue on a daily basis like a 
fixed nonperiodic payment but rather 
arises solely as a result of making or 
receiving the payment. See Kevin M. 
Keyes, supra note 18, §14.04(3)(a), for a 
further discussion of this issue. 

40 See Herbert’s Estate, 139 F.2d, 756 (3d 
Cir. 1943); and E. Zobel’s Estate, 28 T.C. 
885 (1957). Both cases dealt with 
whether the payment of a claim consti- 
tuted a “disposition” of such claim. 

41 In Herbert’s Estate, 139 F.2d at 758, 
the court applied the literal meaning of 
the word disposition, stating “[t]he dictio- 
nary definition of ‘disposition’ is the mean- 
ing one usually attributes to the word. It 
is ‘The getting rid, or making over, of any- 
thing; relinquishment.’ In this elementary 
and usual sense of the word, the transac- 
tion certainly falls within the statute. The 
estate had a chose in action, property, 
which it got rid of or relinquished upon 
payment.” 

*2 See Treas. Reg. §1.897-1(h), Example 2. 
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The Complaint for a Pure Bill of Discovery 
A Living, Breathing Modern Day Dinosaur? 


his article examines the 

ancient equitable remedy 

known as a pure bill of 

discovery. A pure bill of 
discovery is initiated by filing a 
complaint which seeks relief in the 
form of discovery. It is usually 
brought to obtain disclosure of facts 
within a defendant’s knowledge, or 
of deeds or writings or other things 
in the defendant’s custody, or in the 
aid of prosecution or defense of an 
action in some other court.' A pure 
bill of discovery is distinguished 
from other types of bills for discov- 
ery in that the only relief sought is 
discovery, and nothing else.’ Filings 
of complaints for a pure bill of dis- 
covery have been limited since the 
adoption of modern rules of proce- 
dure. Most discovery requirements 
in cases can be met by using the 
standard methods available in the 
rules. Nevertheless, a complaint for 
a pure bill of discovery can satisfy 
certain needs that can not be met 
under the rules. 

This article examines the historic 
development of the action, and fol- 
lows with practical analysis and 
overview of Florida law. Particular 
emphasis will be placed upon nec- 
essary allegations for a complaint, 
pitfalls to avoid when drafting, 
statutory authority and limitations, 
and amendment related issues. Dis- 
covery practice under current rules 
of procedure is generally outside the 
scope of discussion. 


Historical Background 

The concept of discovery was un- 
known in the common law.’ If a 
party to an action at law desired 


by Daniel Morman 


A complaint for a 
pure bill of discovery 
can be useful to 
expand and refine 
pleadings as well as 
serve as a tool to 
identify proper 
parties to an action. 


additional discovery, an application 
would have to be made to the chan- 
cery court for a bill of discovery to 
assist in the prosecution or defense 
of the action at law. The bill of dis- 
covery was an auxiliary procedure 
to the case pending at law.’ Re- 
sponses to the requested discov- 
ery—depositions and interrogato- 
ries—were in writing and were 
admissible in the action at law. The 
chancellor was generally liberal in 
granting the relief sought in the bill 
of discovery, as the moving party 
was usually only required to show 
that it would render preparation 
and presentation of the case more 
difficult if discovery was unavail- 
able. A court of equity could enforce 
its decisions by entering orders of 
contempt, forfeiture of property, and 
later, default judgments. However, 
the bill of discovery was still lim- 
ited in that it only allowed discov- 
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ery of facts or documents which 
helped to prove the case of the party 
filing the bill. It did not allow dis- 
covery of facts or documents which 
established the claim or defense of 
the other party.® 

In B. H. Thrasher v. Doig & Gei- 
ger, 18 Fla. 809 (Fla. 1882), the 
Florida Supreme Court delineated 
the scope of a bill of discovery and 
stated that it was a remedy in aid 
of a suit or proceeding in another 
court. It cautioned that if the com- 
mon law provided an adequate rem- 
edy, an equitable bill of discovery 
would be unavailable.* By 1927, the 
legislature adopted former 
§§90.17 and 90.18, which allowed 
for interrogatories and depositions 
in cases at law under certain cir- 
cumstances. While these statutes, 
according to the Florida Supreme 
Court, were intended to be a sub- 
stitution for the equitable bill of 
discovery, they were limited to dis- 
covery of “essential matters of fact,” 
and were not intended to “make the 
opposite party a witness to testify 
respecting the whole case ....” May 
v. Whitehurst, 144 So. 326 (Fla. 
1932). 

The Federal Rules of Civil Proce- 
dure, adopted in 1938, represented 
a significant and comprehensive 
expansion of the use of discovery 
procedures. The U.S. Supreme 
Court gave the rules broad con- 
struction in Hickman v. Taylor, 329 
U.S. 495, 501 (1947). In 1947, the 
scope of discovery was expanded in 
Florida when the legislature 
adopted discovery rules in use by 
federal courts. By 1954, the Florida 
Rules of Civil Procedure were 
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adopted and discovery rules were 
made applicable to both law and 
chancery actions.’ 

Thus, under current civil practice 
in Florida, as well as most jurisdic- 
tions in the United States, it is no 
longer necessary to initiate a sepa- 
rate equitable action to obtain dis- 
covery. Nonetheless, Florida has 
never abrogated the complaint for 
a pure bill of discovery. To date, this 
ancient procedure still has its place 
in Florida practice, albeit under cir- 
cumstances substantially different 
than those of its origin. 


Requirements for a Complaint 
for a Pure Bill of Discovery 

Several modern cases set forth 
the circumstances where a pure bill 
of discovery is warranted, as well 
as the allegations which should be 
contained in a complaint. A lead- 
ing modern case in Florida address- 
ing the requisites for obtaining a 
pure bill of discovery is Publix Su- 
permarkets, Inc. v. Frazier, 696 So. 
2d 1369 (Fla. 4th DCA 1997). In 
Publix Supermarkets, a worker in- 
jured in a forklift accident while on 
the job filed a “verified ex parte 
emergency petition to preserve evi- 
dence.” While the trial judge or- 
dered that the forklift be preserved 
for inspection, the Fourth District 
reversed, ruling that the petition 
did not meet the requirements for 
a pure bill of discovery.° 

The Publix Supermarkets court 
relied on an earlier decision by the 
Florida Supreme Court, First Nat'l 
Bank of Miami v. Dade-Broward Co., 
171 So. 510, 510-11 (Fla. 1936), and 
set forth a list of items that should 
be shown in a bill of discovery: 1) 
the matters concerning which the 
discovery asked for is sought; 2) the 
interests of the several parties in 
the subject of the inquiry; 3) the 
complainant’s right to have the re- 
lief prayed; 4) the complainant’s title 
and interest, and what the relation- 
ship of same is to the discovery 
claimed; 5) discovery so attempted 
is material to litigation brought on 
the common law side of the court so 
as to entitle the complainant to a 
disclosure of what is necessary to 
maintain its own claim in that liti- 


gation. Publix Supermarkets, 696 So. 
2d at 1371. The Fourth District va- 
cated the order of the trial court 
because the petitioner simply 
wanted to preserve the forklift to 
determine if he had a cause of ac- 
tion and ordered that the petition 
be dismissed. Jd. In doing so, the 
court stated that a pure bill of dis- 
covery is not to be used as a fishing 
expedition to see if causes of action 
exist. Jd. 

The Fifth District ruled in 
Adventist Health System/ Sunbelt, 
Inc. v. Hegwood, 569 So. 2d 1295 
(Fla. 5th DCA 1990), that a pure bill 
of discovery would be permitted to 
allow the deposition of medical wit- 
nesses regarding the care and 
treatment of a patient. In Adventist 
Health System, the plaintiff needed 
a medical expert opinion as a statu- 
tory prerequisite to filing a mal- 
practice suit. The requested discov- 
ery was required to preserve the 
cause of action, not to determine 
whether a cause of action existed. 
The Adventist Health System court 
stated that “[o]ne of the functions 
of a bill of discovery filed against a 
possible or putative defendant is to 
ascertain, as a matter of equity, who 
an injured party may sue and un- 
der what theory.” Jd. at 1297.'° As 
will be shown later, this opinion 
goes against the notion that a pure 
bill of discovery is unavailable 
against third parties to the under- 
lying action at law. 

Another case, Sunbeam Television 
Corp. v. Columbia Broadcasting Sys- 
tem, Inc., 694 F. Supp. 889, 892 (S.D. 
Fla. 1988), quotes from Adkins & 
Jones, Florida Civil and Criminal 
Discovery, §1-4 (2d ed. 1976), at page 
10 as follows: 

A complaint must show that the dis- 
closure of facts which it seeks is nec- 
essary to enable the plaintiff to main- 
tain his cause of action or defense in a 
suit pending or about to be brought in 
another court, and that the cause of 
action or defense is legally sufficient . 
... The complaint must also show a 
present interest of both the plaintiff 
and the defendant in the subject mat- 
ter, for such a complaint cannot be 
maintained by a stranger against a 
witness. The particular matters as to 
which discovery is sought must, of 


course, be set out clearly and defi- 
nitely. 


As the previous cases show, a com- 
plaint for a pure bill of discovery 
must meet certain threshold re- 
quirements to withstand a motion 
to dismiss. First, the plaintiff must 
properly allege that there is a bona 
fide cause of action or defense to a 
suit, not merely a possible cause of 
action or defense. Second, the plain- 
tiff must be an actual party to the 
cause of action. If these preliminary 
requirements are met, the plaintiff 
must then demonstrate a proper 
purpose for filing the complaint for 
a pure biil of discovery. Such pur- 
poses include identification of pos- 
sible defendants in a putative action 
as well as identification of potential 
causes of action or defenses. These 
requirements are in addition to or 
concurrent with the five require- 
ments set forth in First Nat'l Bank 
of Miami, 171 So. at 510-11. 

Considering the foregoing, a com- 
plaint for a pure bill of discovery 
should conform to general rules of 
pleading at the outset, contain a 
standard caption, and be entitled as 
a “complaint for a pure bill of dis- 
covery.” It should contain separate 
allegations regarding the following: 
1) the complaint is for a pure bill of 
discovery; 2) the basis for the court’s 
jurisdiction lies in equity; 3) the 
identity of the parties and their in- 
terests in the case; 4) the specific 
facts giving rise to a cause of action 
or defense by the plaintiff, and that 
the plaintiff is an actual party and 
not a mere witness or other third 
party; 5) the matters which give rise 
to the need for discovery; 6) the na- 
ture and content of matters or items 
specifically sought to be discovered 
which are in the possession of the 
defendant; 7) the plaintiff’s right to 
the relief sought (i.e., identification 
of a) possible defendants, b) condi- 
tions precedent to maintaining a 
cause of action,!!and/or c) additional 
causes of action or defenses); 8) the 
plaintiff’s title, interest, and rela- 
tionship to the items of discovery 
sought; and 9) the discovery sought 
is material to the action at law for 
which it is sought. Forms for a com- 
plaint for discovery are set forth in 
Trawick, Fla. Prac. and Proced. 
Forms §4-38 (2003 ed.) and 2 La 
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Coe’s Fla. R. Civ. P. Forms R 
1.280(102) (2003 ed.).** 


Pitfalls to Avoid When 
Drafting a Complaint 

Several Florida cases provide ex- 
amples of pleadings which do not 
meet the requirements for relief in 
the nature of a bill of discovery. In 
Kaplan v. Allen, M.D., 837 So. 2d 
1174 (Fla. 4th DCA 2003), the per- 
sonal representative of a decedent’s 
estate filed a complaint for a pure 
bill of discovery against the 
decedent’s former psychiatrist seek- 
ing copies of the decedent’s medical 
records and a deposition of the psy- 
chiatrist. The decedent was report- 
edly killed in a car accident while 
coming from an appointment with 
her psychiatrist. The estate’s repre- 
sentative believed that the 
decedent’s death may have in fact 
been a suicide caused by malprac- 
tice on the part of the psychiatrist. 
Distinguishing the case from 
Adventist Health System, the Fourth 
District ruled that the complaint 
failed to demonstrate circumstan- 
tial evidence of negligence sufficient 
to justify the good faith filing of a 
medical malpractice action. Since 
the estate’s claims against the psy- 
chiatrist were speculative, the 
Fourth District affirmed the lower 
court’s order dismissing the com- 
plaint. 

In Trak Microwave Corporation v. 
Culley, 728 So. 2d 1177 (Fla. 2d DCA 
1998), an employee brought a com- 
plaint for a pure bill of discovery 
against his employer. Several 
months after the discovery action 
was filed, the employee sued the 
employer in federal court. The Sec- 
ond District remanded to the trial 
court with an order to dismiss the 
case. One of the grounds of dismissal 
cited by the court was that the em- 
ployee had readily available means 
to discover information in the fed- 
eral proceeding. 

In Mendez v. Cochran, 700 So. 2d 
46 (Fla. 4th DCA 1997), a sheriff 
filed a pure bill of discovery seek- 
ing production of audiotapes of con- 
versations of the defendants. The 
sheriff also noticed the defendants 
for depositions. The stated purpose 


of the action was “to ascertain 
whether criminal or civil statutory 
violations” took place. Noting that 
a bill of discovery may not be used 
to simply obtain a preview of dis- 
covery obtainable once a suit is filed, 
the Fourth District quashed the trial 
court’s ruling denying the defen- 
dants’ motion for a protective order. 

In Schwab v. Television 12 of Jack- 
sonville, Inc., 1993 WL 169181, 21 
Media L. Rep. 1157 (Fla. Cir. 1993), 
the plaintiffs filed a complaint 
against a television station for a 
pure bill of discovery alleging that 
the station published defamatory 
broadcasts. The complaint appeared 
to have been filed over two years 
after the last alleged defamatory 
publication, i.e., after expiration of 
the statute of limitations. Therefore, 
the defendant would at most be a 
third party witness against other 
potential defendants. This, held the 
district court, required dismissal of 
the complaint. 

In G. H. Crawford Co. Financial 
Services v. Goch, 292 So. 2d 54, 55 
(Fla. 3d DCA 1974), the plaintiff 
filed a complaint against the defen- 
dants for a pure bill of discovery. The 
plaintiff alleged a conspiracy to in- 
terfere with his rights regarding a 
stock purchase. The discovery 
sought was in the nature of an ac- 
counting. The Third District ruled 
that before a plaintiff is entitled to 
discovery in an accounting proceed- 
ing, he must first establish entitle- 
ment to an accounting. 

A review of the foregoing cases 
indicate that the following defects 
may warrant dismissal of a com- 
plaint for a pure bill of discovery: 1) 
facts which indicate that the cause 
of action or defense alleged by the 
plaintiff is merely speculative; 2) a 
companion case is already pending 
where the plaintiff filing for the bill 
of discovery already has adequate 
means at his or her disposal to ob- 
tain discovery; 3) seeking to merely 
obtain a preview of discovery which 
would be available once an action 
at law is filed; 4) suing after expira- 
tion of the statute of limitations; 5) 
suing a mere third party witness; 
and 6) failing to allege satisfaction 
of conditions precedent to the under- 
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lying cause of action before suing for 
a pure bill of discovery. 


Possible Statutory Authorization 
for Filing Complaint for Pure 
Bill of Discovery 

Statutory authorization for fil- 
ing a complaint for a pure bill of 
discovery arguably exists pursuant 
to F.S. §627.736(6). This statute 
grants motor vehicle and casualty 
insurers certain rights to discov- 
ery against employers, physicians, 
hospitals, clinics, and medical in- 
stitutions employing or treating an 
individual who makes a claim for 
personal injury protection ben- 
efits. In the event of a dispute, 
§627.736(6)(c) allows the insurer 
to petition the court for an order 
allowing discovery. The order may 
be entered only upon a showing of 
good cause and notice to interested 
parties. As required by justice, 
costs and expenses of the proceed- 
ing, including attorneys’ fees, may 
be awarded. Under §627.736(6)(d), 
the insured is entitled to be fur- 
nished with all information pro- 
vided to the insurer under the pro- 
visions of §627.736(6). 

In Kaminsester v. State Farm 
Mutual Automobile Insurance Co., 
775 So. 2d 981, 984-86 (Fla. 4th 
DCA 2000), an automobile insurer 
promptly paid the lessee of MRI 
equipment its claim for personal 
injury protection benefits. The in- 
surer then examined its insured 
under oath. The insured testified 
that he was not familiar with the 
company that submitted the bill, 
and that his MRIs were conducted 
by a different company at a differ- 
ent address. Thereafter, the insurer 
wrote the claimant and asked for a 
copy of the invoice submitted by the 
company. After resisting the request 
initially, the claimant finally re- 
sponded that it leased the equip- 
ment to provide the MRIs in ques- 
tion, that there was no invoice, and 
that the terms of its lease were con- 
fidential. The insurer then filed an 
unverified petition for a pure bill of 
discovery alleging that it “had rea- 
son to believe that the claimant had 
done nothing more than refer [the] 
insured ... to an MRI facility in re- 
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turn for a profit.” This, claimed the 
insurer, was a violation of Florida 
Statutes. The petition prayed for an 
order requiring the corporate presi- 
dent of the claimant to submit to a 
deposition duces tecum, which de- 
manded production of the lease. The 
petition also demanded an award for 
costs and attorneys’ fees. The court 
ruled that while good cause is nor- 
mally shown by affidavits, docu- 
ments, and sworn testimony, here, 
the refusal to supply by the equip- 
ment lessor satisfied the good faith 
showing on the part of the insurer. 
Noteworthy is the fact that the re- 
lief sought in the complaint for a pure 
bill of discovery was obtained against 
a third party, not the insurer. The 
court did state in a footnote that while 
the petition was designated as one for 
a pure bill of discovery, in fact, it was 
brought under §627.736(6)(c). Id. at 
983 n.4. 

In a later Fourth District case, 
State Farm Mutual Automobile In- 
surance Co. v. Goldstein et al., 798 
So. 2d 807 (Fla. 4th DCA 2001), the 
plaintiff insurer filed petitions for 
pure bills of discovery along with the 
requested discovery. The trial court 
entered orders denying the insurer’s 
petitions. On appeal, the Fourth Dis- 
trict remanded to the lower court to 
reconsider its ruling on, inter alia, 
a showing of good cause. 

In both Kaminsester and 
Goldstein the pleadings filed were 
designated as petitions for pure bills 
of discovery. However, since the dis- 
covery actions were authorized by 
law under statute, they may not 
have technically qualified as actions 
for pure bills of discovery; the rem- 
edy sought was provided by law, and 
equitable relief was unnecessary. A 
similar analysis would apply to any 
other statute in force in Florida or 
elsewhere which grants parties 
rights to discovery. 


Statute of Limitations and 
Amendment Considerations 
One situation which may give rise 
to the need for filing a complaint for 
a pure bill of discovery is when a 
party with a viable cause of action 
is faced with an approaching stat- 
ute of limitations deadline. This 


raises two questions: First, can a 
party amend a complaint for a pure 
bill of discovery to assert claims at 
law once it obtains the discovery 
sought in its complaint? Second, 
does the date of filing of a complaint 
at law relate back to date of filing 
of the complaint for a pure bill of 
discovery for purposes of the stat- 
ute of limitations? Both questions 
appear to be answered in the affir- 
mative, at least to the extent there 
is an identity of parties and factual 
issues. 

In Surface v. Town of Bay Harbor 
Islands, 625 So. 2d 109 (Fla. 3d DCA 
1993), the plaintiff, a former police 
lieutenant, filed a complaint for a 
pure bill of discovery against his 
former employer to determine the 
reasons for his demotion. Thereaf- 
ter, the plaintiff sought to amend his 
complaint to include a new count 
under 42 U.S.C. §1983 alleging a 
violation of civil rights—an action 
at law. The trial court denied the mo- 
tion and dismissed the complaint. 
On appeal, the Third District re- 
versed finding that the trial court 
abused its discretion. While the de- 
fendant argued that a pure bill of 
discovery could not be amended to 
state a cause of action at law, the 
Third District cited Fla. R. Civ. P. 
1.040 for the proposition that there 
shall be one form of action known 
as a civil action. Citing McSwiggan, 


Sr. et al. v. Edson, 186 So. 2d 13 (Fla. 
1966), the court continued by stat- 
ing that when a claim arises out of 
the same act on which the original 
pleading was filed, the amended 
pleading will not be regarded as a 
new cause of action. It concluded by 
noting that Rule 1.090(a) provides 
that “leave of court [to amend] shall 
be given freely when justice so re- 
quires.” 

In a Third District case, 
Palafrugell Holdings, Inc. v. Cassel, 
825 So. 2d 937 (Fla. 3d DCA 2001), 
the court considered a situation 
where a corporation sued its pro- 
moter for a bill of discovery and an 
accounting. Almost a year after the 
filing of the initial complaint, the 
plaintiffs amended to include claims 
of legal malpractice, negligent bail- 
ment and breach of fiduciary du- 
ties—all actions at law. The trial 
court dismissed the amended com- 
plaint. One of the issues raised was 
whether the claims for legal mal- 
practice set forth in the amended 
complaints related back for pur- 
poses of the statute of limitations 
to the date of filing of the original 
complaint. The trial court ruled that 
the claims did not relate back and 
dismissed. The Third District re- 
versed, and held that “[wjhen the 
claim or defense asserted in the 
amended pleading arose out of the 
conduct, transaction, or occurrence 
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set forth or attempted to be set forth 
in the original pleading, the amend- 
ment shall relate back to the date of 
the original pleading.” Jd. Thus, even 
though the relief sought in the initial 
pleading was different than that 
sought in amended pleadings, the al- 
leged facts giving rise to both com- 
plaints were essentially the same." 
Since the initial pleading was timely 
filed, the amended pleading was 
deemed timely filed as well. Id. 

In a Mississippi case, Fleming v. 
Travelers Ins. Co., 39 So. 2d 885, 889 
(Miss. 1949), an individual plaintiff 
sued her insurance company for a 
bill of discovery relating to an auto- 
mobile policy. The action was 
brought against the parent com- 
pany. Answers to interrogatories 
later disclosed that the policy was 
issued by two subsidiary companies. 
The plaintiff then amended to name 
the subsidiaries as additional defen- 
dants. The court held that despite 
the fact that the policy time limita- 
tion for suit expired, the actions 
against the subsidiaries related 
back to the time of the filing of the 
bill of discovery. 

The preceding cases lead to the 
conclusion that when essential facts 
set forth in a complaint for a pure 
bill of discovery are the same as 
those in a proposed amended plead- 
ing which contains claims at law, the 
amendment should be allowed. This 
can save the time and expense of 
refiling a complaint, and as well 
save on costs of service to the ex- 
tent that the amendment does not 
seek to add parties.'* Also, to the 
extent there is an identity of par- 
ties and causes of action set forth 
in the original and amended com- 
plaint, the amended complaint 
should relate back to the filing date 
of the original complaint for pur- 
poses of the statute of limitations. 


Conclusion 

The complaint for a pure bill of 
discovery, while not obsolete, has 
limited use in today’s legal environ- 
ment. Most discovery needs can be 
satisfied through the standard rules 
of procedure. However, a complaint 
for a pure bill of discovery can be 
useful to expand and refine plead- 
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ings as well as serve as a tool to 
identify proper parties to an action. 
The practitioner should exercise due 
care to see that the allegations set 
forth in the complaint satisfy the 
requirements for obtaining relief 
sought in an action for a pure bill of 
discovery. Caution should be exer- 
cised to make sure that the plead- 
ing is not being used for impermis- 
sible purposes. If these constraints 
are properly taken into account, this 
archaic device has its place in the 
tool box of modern day lawyers. U 


' Campbell v. Knight, 109 So. 577, 579 
(Fla. 1926). The defendant in a com- 
plaint for a pure bill of discovery is the 
party against whom discovery is sought. 
However, in a subsequent or pending 
underlying action at law, the defendant 
in the complaint for the pure bill of dis- 
covery may actually be the party who is 
prosecuting claims for damages or some 
other type of relief. 

2 A bill for discovery and relief joins 
the action for discovery along with a 
prayer for some other sort of relief. 
Pottetti v. Clifford, 150 A. 2d 207 (Conn. 
1959). Fidelity & Deposit Co. of Md. v. 
Cone, 179 So. 685 (Fla. 1938), is an ex- 
ample of a case where the court enter- 
tained a bill for discovery and relief. 

° As such, trials often degenerated into 
sporting events. While the parties were 
expected to behave as gentlemen, the 
trial was in the nature of an ambush, 
with neither party being required to tip 
his hand. As stated in VI WicMorE on 
EVIDENCE §1845, p. 488, “[t]o require the 
disclosure to an adversary of the evi- 
dence that is to be produced would be 
repugnant to all sportsmanlike instincts. 
Thus the common law permitted a liti- 
gant to reserve his evidential resources 
(tactics, documents, witnesses) until the 
final moment, marshaling them at the 
trial before his surprised and dismayed 
antagonist. Such was the spirit of the 
common law; and such in part it still is. 
It did not defend or condone trickery and 
deception; but it did regard the conceal- 
ment of one’s evidential resources and 
the preservation of the opponent’s de- 
fenseless ignorance as a fair and irre- 
proachable accompaniment of the game 
of litigation.” 

* It was also an independent action to 
the one pending at law. 

° See Developments in the Law - Dis- 
covery, 74 Harv. L. Rev. 942, 946-48 
(March 1961); Hearn v. Pleasure, 624 
S.W. 2d 556, 559-61 (Tenn. 1981). 

® In B. H. Thrasher, the plaintiff filed 
a bill of discovery and sought to enforce 
a mechanic's lien against the defendant. 
The court ruled that there was no occa- 
sion for a bill of discovery since the plain- 
tiff had a common law remedy against 
the defendant under Florida’s lien law 


then in force. 

7 TRAWICK’S FLORIDA PRACTICE AND PRo- 
CEDURE §16-1 (2003 ed.); Florida Gam- 
ing Corporation of Delaware v. Ameri- 
can Jai-Alai, Inc., 673 So. 2d 523, 524 
(Fla. 4th D.C.A. 1996). 

8 Carner v. Ratner, 207 So. 2d 310, 311 
(Fla. 3d D.C.A. 1968); Poling v. Petroleum 
Carrier Corporation, 194 So. 2d 925 (Fla. 
1st D.C.A. 1967). Art. V, §2 (formerly §3) 
of the Florida Constitution provides that 
the Supreme Court shall adopt rules for 
practice in all Florida courts. The Pol- 
ing court rejected the appellant’s argu- 
ment that this provision “ousted” a trial 
court’s equity jurisdiction to entertain 
a bill of discovery. 

® The court also ruled that the peti- 
tion failed to meet the requirements of 
the Florida Rules of Civil Procedure. 
While Fa. R. Civ. P. 1.290 provides for 
the preservation of testimony prior to 
suit, the rule does not include in its 
terms, any requests to preserve physi- 
cal property. Publix Supermarkets, 696 
So. 2d at 1370. 

0 Cf. Schwab v. Television 12 of Jack- 
sonville, Inc., 1993 WL 169181, 21 Me- 
dia L. Rep. 1157 (Fla. Cir. 1993), hold- 
ing that a pure bill of discovery may not 
be used to obtai n discovery from a third 
party to the underlying action. 

'! See Mendez v. Cochran, 700 So. 2d 
46, 47 (Fla. 4th D.C.A. 1997), and cases 
cited therein. 

” Trawick identifies his form as a com- 
plaint for discovery. La Coe identifies his 
form as a complaint for a pure bill of 
discovery. 

'S But see West Volusia Hospital Author- 
ity v. Jones, 668 So. 2d 635, 636 (Fla. 5th 
D.C.A. 1996), holding that an amend- 
ment to an original pleading will not 
relate back for purposes of statutes of 
limitations where the amendment states 
a new and distinct cause of action from 
that set forth in the original pleading. 

'’ However, cases hold that if an 
amendment seeks to add parties after 
the statute of limitations has expired, 
claims against the new parties are 
barred. See Garrido v. Markus, Winter 
& Spitale Law Firm, 358 So. 2d 577, 579 
(Fla. 3d D.C.A. 1978); Johnson v. Taylor 
Rental Center, 458 So. 2d 845, 846 (Fla. 
2d D.C.A. 1984). On the other hand, in 
Roger Dean Chevrolet, Inc. v. Lashley, 
580 So. 2d 171 (Fla. 4th D.C.A. 1991), 
the Fourth District permitted an indi- 
vidual to add his corporation as a party 
plaintiff after the statute of limitations. 
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A Lawyer’s Guide to Assessing 
Dangerousness for Domestic Violence 


by Judge Amy Karan and Lauren Lazarus 


woman is beaten in her 
own home so severely 
by her husband that she 
suffers a bloodied, black 
eye and a fractured arm, because 
he does not like the clothes she put 
on that day. Their two minor chil- 
dren stand by, eyes wide open, 
frightened beyond imagination, for 
the safety of their mother and 
themselves. She is what is tanta- 
mount to a prisoner in her own 
home; what some would call a per- 
sonal, domestic form of terrorism. 

Another woman is followed every- 
where by her estranged husband 
who calls her on her cell phone in- 
cessantly, recounting her day’s ac- 
tivities back to her, leaving her with 
the ominous threat that if he can’t 
have her, no one else will. She has 
not been beaten or physically 
harmed, but the emotional and psy- 
chological terror is real. 

Are these women in danger of fu- 
ture violence, and possibly even 
death? This article is intended to 
serve as a primer for practitioners 
on gauging potential dangerous- 
ness or lethality posed in cases in- 
volving domestic violence. 

The statistics are staggering. Up 
to 1,300 women are killed each year 
in the United States by husbands, 
ex-husbands, boyfriends, or ex-boy- 
friends; a crime which has become 
literally defined as “femicide,” ap- 
proximating three to four deaths 
per day on average.' Femicide is the 
seventh leading cause of premature 
death for women in the United 
States, and the number one cause 
of death for African American 
women ages 15-34. Florida also 
holds the dubious distinction of 
leading the nation with the high- 
est number of murder-suicides.’ Ad- 


Practitioners must be 
aware of the power 
and control dynamics 
involved in domestic 
violence and the 


recognized risk factors 


in order to provide 
effective intervention 
and representation. 


ditionally, for every femicide there 
are eight more women who were se- 
riously assaulted and are consid- 
ered “near deaths.” 

While domestic homicides ac- 
count for 20 percent to one-third of 
all homicides nationally, experts 
have concluded that domestic homi- 
cides are the single most prevent- 
able types of homicides.* Between 
67 percent and 80 percent of female 
intimate partner homicide victims 
have been previously battered by 
their murderer. Therefore, prior do- 
mestic violence is clearly the num- 
ber one indicator of further danger 
or lethality. Recognizing this, lives 
are saved in communities across the 
country where domestic violence is 
viewed as a criminal matter, rather 
than a “civil family matter,” and 
steps are taken to coordinate the 
community’s response.' 

Domestic abuse is a common phe- 
nomenon which may confront the 


practitioner in many types of cases, 
including orders of protection, dis- 
solution of marriage proceedings, 
paternity and child support cases, 
criminal cases, as well as juvenile 
dependency or delinquency actions. 
Even when domestic violence does 
not seem immediately apparent, it 
may be present. Therefore, it is im- 
portant for the practitioner to be 
aware of the power and control dy- 
namics involved and the recognized 
risk factors in order to provide ef- 
fective intervention and represen- 
tation.° 


Warning Signs 

As Yogi Berra said, “Prediction is 
very hard to do—especially if it is 
about the future.” Notwithstanding, 
in the past 10 years, studies have 
been conducted which help to iden- 
tify factors which may predict prob- 
ability of re-assault or homicide. 
While the field of risk assessment is 
still very young, there are behaviors, 
which point to elevated danger. The 
following checklist and accompany- 
ing questions may be utilized with 
clients involved in an abusive situa- 
tion to assess the level of risk posed: 
1) Mental Health Issues 

© Suicidal 

Does he or she ever talk about 
killing him or herself, or say that 
he or she will not be able to live 
without you? Has he or she ever 
talked specifically about how he or 
she would kill him or herself, the 
weapon he or she would use, where 
he or she would do it? Does he or 
she make references to how it would 
feel to die? Has he or she ever at- 
tempted suicide in the past? Has he 
or she ever written a suicide note? 
Does he or she have a family his- 
tory of suicide? 
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Homicidal 
Did he or she ever talk about kill- 
ing you, the children, or family 
members? Has he or she ever talked 
specifically about how he or she 
would do it, the method, or where? 
Has he or she made direct threats 
against your life, other family mem- 
bers or prior intimate partners? 

¢ History of Psychiatric Problems 

Has he or she ever been diagnosed 
or treated for mental illness? Does he 
or she have a family history of men- 
tal illness? Has he or she stopped tak- 
ing prescribed psychiatric medica- 
tions? 

e Depression/Change in Life 
Stressors 

Is he or she sad or irritable much 
of the time? Has he or she been hav- 
ing difficulty sleeping, eating, or 
working? Has he or she expressed 
feelings of hopelessness? Has he or 
she had a loss in employment or in- 
come? Have you recently separated 
or filed for divorce or custody? 
2)Feelings about Relationship 

© Obsessiveness About Partner or 
Family 

Has he or she made statements 
such as, “I cannot go on without you 
in my life?” Does he or she keep 
track of your daily movements? 

e Extreme Jealously 

Has he or she made statements 
such as, “If I cannot have you, no one 
else will,” “If you leave me, I will find 
you,” or “If I see you with someone else 
I will kill you both?” Does he or she 
accuse you of cheating? Are you pre- 
vented from socializing with others? 

© Access to Victim 

Are you in a place where he or she 
can easily get to you? Do you havea 
safe place to go, which is unknown 
to the abuser? Have you engaged in 
safety planning? 

e Rage and/or Depression over 
Separation 

Has the abuser exhibited extreme 
rage towars you because you are 
leaving, filing for divorce, or apply- 
ing for an order of protection? Has 
he or she overreacted to problems 
in the past? Has he or she said 
things like, “If you leave me my life 
will be over?” Does the abuser feel 
that you have betrayed him or her 
by leaving? 


3) History of Domestic Violence 
¢ History of Assaults 

Does he or she have a history of 
domestic violence against you? Did 
he ever beat you while you were 
pregnant? Does he or she have a his- 
tory of violent behavior toward oth- 
ers? Did he or she ever violate a pro- 
tection order or terms of probation? 

¢ History of Stalking 

Does he or she follow you? Does 
he or she track your movements? 
Does he or she phone or contact you 
incessantly? 

e Substance Abuse 

Does he or she drink and get 
drunk? Does he she abuse prescrip- 
tion/illegal drugs? What is his or her 
behavior like towards you when he 
or she uses drugs or drinks? Has he 
or she physically abused you while 
under the influence? 

4) Severity of Violence 

e Use of Weapons 

Does he or she carry, own, or have 
access to firearms of any kind? Has 
he or she ever made threats or in- 
flicted physical harm upon you or 
anyone else with a weapon of any 
kind? 

¢ Unwanted Sexual Contact 

Has he or she ever forced him or her- 
self sexually on you? Has he or she ever 
been arrested for sexual assault or any 
other sexually related incident? 

© Strangulation 

Has he or she ever choked, 
strangled, attempted to strangle, or 
smother you in any way? 

e Hurting Pets 

Has he or she ever mutilated, 
hurt, or killed any animals, or 
threatened to do so? 

© Severe Injury 

Has he or she ever physically hurt 
you causing severe injury or disfigure- 
ment? Has he or she ever tied up, 
burnt, or tried to torture you in any 
way? 

Considered by themselves, indi- 
vidual warning signs may not “raise 
a red flag.” But when found in combi- 
nation, there is a legitimate reason 
for concern and to take action. The 
presence of “morbid, obsessive posses- 
siveness,” extreme jealousy, rage and/ 
or depression over separation, in- 
crease in frequency of violence, stalk- 
ing behaviors, death threats, and per- 
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ceived betrayal, especially coinciding 
with changes in life stressors in the 
life of the abuser, has emerged as a 
recipe for lethality. The time of at- 
tempted or actual separation from the 
relationship has been universally rec- 
ognized as the most dangerous period. 
As researchers have reviewed the sto- 
ries of women who have been mur- 
dered, some obvious risk indicators 
such as gun ownership and an 
abuser’s arrest record are predictably 
prominent. However, published stud- 
ies reveal that women who purchase 
handguns for protection are at least 
twice as likely, and at possibly at even 
greater risk of dying from intimate 
partner homicide as women in the 
general population.’ 

Changing cultural norms may 
present a further challenge if the 
abuser holds outdated and anti- 
quated beliefs that women are ob- 
jects to be possessed, in order to jus- 
tify the unlawful and predatory 
conduct. Other, indicators, which 
some may consider as more obscure, 
including the presence of a stepchild 
in a home, and an abuser’s job sta- 
tus, have emerged in recent leading 
studies. An abuser’s unemployment 
status has consistently emerged as 
the single most important life stres- 
sor factor, which has far-reaching 
implications for society. Communi- 
ties need to think about re-employ- 
ment for abusers as being a key ele- 
ment for enhancing women’s safety.* 

Awareness of the warning signs, 
or “risk factors,” about an abusive 
relationship can be a matter of life 
and death. Research in Miami-Dade 
County and nationally indicate that 
victims die each year because no one 
understood how dangerous the situ- 
ation was, or did not take the neces- 
sary steps to intervene and get 
help.’ While it is often said that one 
of the best indicators of future vio- 
lence is the victim’s own beliefs, sev- 
eral recent studies have revealed 
that nearly one-half of women who 
experienced an attempt on their 
lives did not realize the level of dan- 
ger they faced.'’ Despite the realiza- 
tion of the danger level, someone 
always knows about the abuse, 
whether it is a relative, neighbors, 
friends, coworkers, doctor, or lawyer. 
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Tragically, what consistently sur- 
faces is the fact that someone knew. 

Statistics indicate that in most 
instances of intimate partner vio- 
lence, the victim is a woman and 
the abuser is a man, although 
women do also engage in domestic 
violence. Same sex relationships 
must not be overlooked. An addi- 
tional indicator to be considered in 
a lesbian or gay relationship is 
whether the abuser has been firmly 
closeted and is now risking expo- 
sure in order to facilitate their at- 
tacks. When a person who has been 
secretive gives up invisibility in or- 
der to abuse, it may suggest the per- 
son is experiencing great despera- 
tion which should be considered a 
sign of elevated danger. 

If you, as a lawyer, conclude that 
an abuser is likely to kill or commit 
life-endangering violence, extraordi- 
nary measures should be taken to pro- 
tect the victim and children. This may 
include notifying the victim and law 
enforcement of risk, as well as seek- 
ing a mental health commitment, 
where appropriate. The victim should 
be advised that the presence of these 
high risk indicators may mean that 
the abuser is contemplating homicide 
and that he or she should immedi- 
ately take protective action and con- 
tact the local battered women’s shel- 
ter to further assess lethality and 
develop detailed safety plans. 

Personalized safety planning 
should be undertaken with all cli- 
ents who are experiencing height- 
ened risk factors in their lives. Re- 
gardless of whether there is an 
order of protection in effect, a good 
advocate dealing with violence is- 
sues should evaluate whether an 
abuser is likely to re-assault or kill 
his or her partner or other family 
members, and take appropriate ac- 
tion. The American Bar Association 
Commission on Domestic Violence 
has produced a safety tips brochure 
that may be used by your law firm 
and customized to suit the needs of 
the particular client. Miami-Dade 
County has customized the bro- 
chure for local use. To obtain a copy, 
call the Miami-Dade County Do- 
mestic Violence Hotline at (305) 
349-5888. 


What to do if 
Your Client is in Danger 

If you become aware of the pres- 
ence of some of the aforementioned 
warning signs, the following 
roadmap is suggested for action. 
This list is neither exhaustive nor 
tailored for every situation. Com- 
mon sense must dictate the indi- 
vidual and appropriate course. 

¢ Be supportive. Offer hope that 
alternatives are available. Conduct 
personalized safety planning, refer 
your client to the local domestic vio- 
lence center for a review of the plan, 
and follow up. 

e Advise of the legal options and 
community resources available for 
assistance. Help by setting appoint- 
ments and ensuring that travel ar- 
rangements and child care are in 
place. 

e Advise that the time of separa- 
tion has been found to be one of the 
most dangerous times for a victim, 
and, therefore, a person should not 
flee an abusive relationship without 
a safety plan and support system."! 

e If your client is poised to leave 
the relationship, advise him or her 
not to tell the abusive partner “face 
to face” as this could be a very dan- 
gerous situation. 

e Ask whether there are guns in the 
house. Make a plan for the removal 
(and possible surrender to the police) 
of all guns and other weapons. 

e If you believe there is risk for 
homicide and/or suicide, obtain your 
client’s consent to contact the police, 
prosecutor’s office, and other profes- 
sionals immediately. Call persons or 
agencies that specialize in crisis in- 
tervention, the local or national do- 
mestic violence hotline, shelters for 
emergency housing, or a community 
mental health center. 

We all agree that domestic vio- 
lence is a threat to society. We need 
to recognize that “(D) anger assess- 
ment is a process, not a product,”” 
and that risk is fluid, not static. Dan- 
gerousness assessments should be 
reviewed periodically during the 
case, coupled with personalized 
safety planning, legal advocacy, and 
directing victims to available com- 
munity resources. These are power- 
ful tools for violence prevention. 


Remember, silence—in domestic 
violence cases—is not golden. Tell 
someone and become a part of a co- 
ordinated community response to 
end domestic violence. U 
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here are more general 
guidelines than bright 
lines in the case law on 
standing to challenge the 
validity of proposed or existing ad- 
ministrative rules under F.S. 
§120.56. With the Florida Supreme 
Court’s recent decision in NAACP, 
Inc. v. Florida Board of Regents, 28 
Fla. L. Weekly S815 (November 13, 
2003), it is worthwhile to reconsider 
this subject, and the extent to which 
NAACP makes matters more or less 
clear, or maintains the status quo. 


Test for Rule-challenge 
Standing in General 

FS. §120.56(1)(a) provides that 
“[a]ny person substantially affected 
by a rule or a proposed rule may 
seek an administrative determina- 
tion of the invalidity of the rule on 
the ground that the rule is an in- 
valid exercise of delegated legisla- 
tive authority.” To demonstrate that 
one is or will be “substantially af- 
fected” by a rule or proposed rule, 
an individual challenger must es- 
tablish that application of the rule 
will result in “a real and sufficiently 
immediate injury in fact” and that 
“the alleged interest is arguably 
within the zone of interest to be 
protected or regulated.”' In cases 
where an association challenges a 
rule or proposed rule, the associa- 
tion must demonstrate that 1) a 
substantial number of its members, 
though not necessarily a majority, 
will be “substantially affected” by 
the challenged rule; 2) the subject 
matter of the rule is within the 
association’s general scope of inter- 
est and activity; and 3) the relief 
requested is of the type appropri- 
ate for a trade association to receive 


Administrative Law 


by Richard M. Ellis 


Rule-challenge 
standing generally 
remains as 
enigmatic as it was 
prior to NAACP, and 
perhaps more so. 
Practitioners should 
be familiar with 
every Case. 


on behalf of its members.” 

The original formulation of the 
test for rule challenge standing was 
simpler, though not necessarily 
clearer. In Florida Department of 
Offender Rehabilitation v. Jerry, 353 
So. 2d 1230 (Fla. 1st DCA 1978), the 
First DCA held that an inmate in 
the state correctional institution 
had no standing to challenge a dis- 
ciplinary confinement rule when, at 
the time of filing his petition, he had 
already served his penalty. In so 
holding, the First DCA set out the 
requirement of showing an injury of 
“sufficient immediacy and reality” 
as the test for rule-challenge stand- 
ing. The test was failed in Jerry since 
it was unknown whether and when 
the petitioner would again be sub- 
ject to disciplinary confinement, and 
application of the rule. 

“Zone of interest” analysis first 
made its appearance in the case law 
on rule-challenge standing in 
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Rule-challenge Standing After 
NAACP, Inc. v. Florida Board of Regents 


Florida Medical Association v. De- 
partment of Professional Regula- 
tion, 426 So. 2d 1112, 1114 (Fla. 1st 
DCA 1983). It is derived from Agrico 
Chemical Co. v. Department of En- 
vironmental Regulation, 406 So. 2d 
478 (Fla. 2d DCA 1981). Agrico was 
not itself a rule-challenge case, but 
instead involved the Department of 
Environmental Regulation’s denial 
of a construction permit for solid 
sulphur-handling facilities. The 
Second District Court of Appeal 
found that two sulphur suppliers 
had no standing to intervene in the 
administrative proceeding brought 
by the chemical company under 
§120.57(1), on the basis that the 
suppliers’ competitive economic in- 
terest was not protected or regu- 
lated under F‘S. Ch. 403.° 

From the beginning of its use in 
rule-challenge cases, “zone of inter- 
est” has been considered more 
broadly than it has been in chal- 
lenges to agency determinations 
under F.S. §120.57(1).4 The rule- 
challenge petitioner is not limited 
to the statutes being implemented 
by the agency action, in showing the 
interest to be protected or regulated. 
Instead, the “zone of interest” in a 
rule-challenge case may be based 
upon an interest created by another 
statute, or by the constitution.° 


Background of NAACP 

In November 1999, Governor 
Bush signed Executive Order 99- 
281. Section 3 of the order, entitled 
“Non-Discrimination in Higher 
Education,” requested in pertinent 
part that the Florida Board of Re- 
gents “implement a policy prohib- 
iting the use of racial or gender set- 
asides, preferences, or quotas in 
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admissions to all Florida institu- 
tions of Higher Education, effective 
immediately.” In February 2000, 
pursuant to the governor’s request, 
the board of regents adopted amend- 
ments to its rules setting general 
requirements for student admis- 
sions, admission requirements for 
entering freshmen, and admission 
requirements for entering or trans- 
ferring graduate and professional 
students. The amendments were 
approved by the Florida Board of 
Education.° 

Seven of the amendments were 
challenged by NAACP, Inc., Mattie 
Garvin, individually and as mother 
of Keith Garvin, and Keith Garvin 
individually, under FS. §120.56. The 
challenged amendments modified 
the board of regents’ existing rules 
by: 1) repealing language stating 
that universities may use alterna- 
tive admission methods to increase 
enrollment of a diverse student 
body; 2) establishing the “Talented 
20 Program” which guaranteed uni- 
versity admission to students in the 
top 20 percent of their high school 
graduating class; 3) prohibiting the 
use of racial and gender preferences 
in the admissions process, but allow- 
ing for the consideration of various 
race and gender-neutral factors as 
part of an applicant’s “profile assess- 
ment”; and 4) repealing the rule pro- 
viding for alternate admissions to lim- 
ited access programs, i.e., upper level 
programs with competitive admis- 
sions due to limited space or re- 
sources.’ 

The Petition to Determine Inval- 
idity of a Proposed Rule, filed with 
DOAH to initiate the rule challenge, 
treated associational standing for 
NAACP, Inc., as given, citing Florida 
League of Cities, Inc. v. Department 
of Environmental Regulation, 603 
So. 2d 1363 (Fla. lst DCA 1992), and 
Florida Home Builders Association 
v. Department of Labor and Employ- 
ment Security, 412 So. 2d 351 (Fla. 
1982).° However, rather than to con- 
cede the petitioners’ standing, the 
board of regents contested it, and 
succeeded in part. The administra- 
tive law judge dismissed the chal- 
lenge to the rule amendments for 
admission to upper level programs, 


finding in pertinent part that Keith 
Garvin was only in 10th grade, and 
that petitioners’ interest in gradu- 
ate level education was too remote 
for them to be “substantially af- 
fected.”? The ALJ otherwise found 
the petitioners to have standing to 
challenge the rule amendments, re- 
lying heavily on Coalition of Men- 
tal Health Professionals v. Florida 
Department of Professional Regula- 
tion, 546 So. 2d 27 (Fla. lst DCA 
1989). On the merits, the final or- 
der found that all but one of the 
challenged amendments was a valid 
exercise of delegated legislative au- 
thority.'° The rule challengers ap- 
pealed the final order to the First 
District Court of Appeal, and the 
board of regents cross-appealed con- 
cerning the ALJ’s finding of stand- 
ing. In a majority opinion, with 
Judge Browning dissenting, the 
First DCA reversed the final order 
with directions to dismiss the peti- 
tion for lack of standing.'! 

The First DCA majority’s discus- 
sion of standing begins by citing the 
Florida Supreme Court’s opinion in 
Florida Home Builders along with 
two of the First DCA’s own opinions 
on rule challenges by associations, 
and making the observation that, 
“As no party to this appeal has ques- 
tioned those decisions, we assume 
(without deciding) that the assump- 
tion made in them was correct, and 
that NAACP qualifies as an asso- 
ciation for purposes of Florida Home 
Builders though it is not a trade or 
professional association.”'* The ma- 
jority then goes on at length to dis- 
tinguish Coalition from the facts of 
NAACP, stating in pertinent part as 
follows: 


The operative facts in Coalition included 
that the coalition was composed of pro- 
fessional associations, and that all of the 
associations’ members would be regu- 
lated, in the practice of their professions, 
by the proposed rules. Jd. There is noth- 
ing in the opinion to suggest that the 
court intended the presumption it had 
crafted to apply to any other factual sce- 
nario. Moreover, the opinion must be 
read in light of that in Florida Home 
Builders, in which the supreme court 
had limited its holding regarding “asso- 
ciational standing” to trade and profes- 
sional associations. To do otherwise 
would, at least arguably, place Coalition 
in conflict with Florida Home Builders. 


Finally, a presumption is “[a] legal in- 
ference or proven existence of some 
other fact or group of facts.” Black’s Law 
Dictionary 1203 (7th ed. 1999). The cre- 
ation of a presumption such as that in 
Coalition makes sense in the context of 
a trade or professional association all of 
whose members will be regulated by the 
challenged rules. It makes considerably 
less sense in other contexts, such as that 
presented here. 

The rule amendments challenged by 
appellants would not “regulate” 
NAACP’s members in the sense that the 
word was used in Coalition. The amend- 
ments would have no impact on them 
whatsoever unless and until they ap- 
plied for admission to a university un- 
dergraduate, graduate or professional 
program, and even then there is no evi- 
dence to suggest that any impact would 
be adverse.... 

Because NAACP was not entitled to 
rely on the Coalition presumption, it was 
obliged to satisfy the test for “associa- 
tional standing” announced in Florida 
Home Builders; i.e., it was obliged to 
establish by competent, substantial evi- 
dence that “a substantial number of its 
members . . . [would be] ‘substantially 
affected” by the challenged amend- 
ments, that “the subject matter of the 
rule [is] within [its] general scope of in- 
terest and activity,” and that “the relief 
requested [is] of the type appropriate for 
a[n] .. . association to receive on behalf 
of its members.” 412 So. 2d at 353-54. 

NAACP offered no evidence to sug- 
gest that any of its members will suf- 
fer “a real and sufficiently immediate 
injury in fact” as a result of implemen- 
tation of any of the proposed rule 
amendments... .On appeal, appellants 
have conceded that the true focus of 
their attack on the rules is that they 
do not wish to see “successful affirma- 
tive action programs and policies in the 
admissions process” replaced “with an 
untried ‘Talented 20’ program and a 
prohibition on ‘preferences.” In other 
words, they are unwilling to have what 
they believe has been a beneficial policy 
with on that may or may not prove to 
be equally beneficial. 

We conclude that NAACP failed to 
present competent, substantial evidence 
to establish that any of its members 
would suffer “a real and sufficiently im- 
mediate injury in fact” because of 
implementation of any of the rule 
amendments challenged. As a result, it 
failed to demonstrate that any of its 
members would be “substantially af- 
fected” by implementation of any of the 
challenged amendments."’ 


The NAACP appealed to the 
Florida Supreme Court, which re- 
versed the First DCA.'' The major- 
ity opinion finds that “Judge Brown- 
ing correctly noted that the 
association had asserted, and the 
ALJ had agreed, that a substantial 
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number of the association’s mem- 
bers were both prospective appli- 
cants to the State Universiy System 
and were minorities that would ob- 
viously be affected by any change in 
policy concerning minority admis- 
sions. ”'° The majority then set the 
record straight as to the correct in- 
terpretation of Florida Home Build- 
ers, stating as follows: 

It also appears that the First District 
was adopting a rule of standing that 
would require a challenger to demon- 
strate immediate and actual harm, i.e., 
rejection of admission to a state univer- 
sity by a member before standing would 
be granted. We required no such show- 
ing in Florida Home Builders. Indeed, 
such a holding would constitute a sub- 
stantial narrowing of the concept of 
standing as defined in Florida Home 
Builders. Under our holding there the 
required showing is that there would be 
a substantial effect of the rule change 
on a substantial number of the 
association’s members. There is no dis- 
pute that the NAACP’s student mem- 
bers constitute a substantial number of 
its membership. Further, we agree with 
the finding of the ALJ that, while not 
specifically identifying its student mem- 
bers as current applicants to the uni- 
versity system, the association has dem- 
onstrated a sufficient impact on its 
student members as genuine prospec- 
tive candidates for admission to the 
state university system to meet the re- 
quirement of substantial impact.'® 


Difference of Opinion 
Over the “Injury” in NAACP 
The Supreme Court majority 
opinion states that “a substantial 
number of the association’s mem- 
bers . . . were minorities that would 
obviously be affected by any change 
in policy concerning minority admis- 
sions.” The First DCA majority clearly 
did not find the effect to be so obvi- 
ous, which begs the question: Why? 
On the face of it, there is a cer- 
tain logic to the First DCA majority’s 
decision in NAACP. For the rule 
amendments to have the effect 
claimed by the NAACP, the follow- 
ing assumptions must be made: 1) 
that a “substantial number” of the 
Florida chapter’s members would 
apply to one or more of Florida’s 
state universities; 2) that the uni- 
versity or universities in question 
would, if not for the rule amend- 
ments, have programs or criteria 
using race as a consideration or 
preference for gaining admission; 
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The majority's 
citation of the 
environmental cases 
may portend a new 
threshold against 
which rule-challenge 
“injury” will be judged 
in the future. 


and 3) that the members applying 
would need consideration or a pref- 
erence based on race in order to 
qualify for admission. Seen in this 
light, it appears that the “injury” in 
NAACP is not of the “real and suffi- 
ciently immediate” variety neces- 
sary to satisfy the first part of the 
two-part test for being “substan- 
tially affected” under F‘S. §120.56. 
However, the 157-page final order 
rendered by the ALJ in NAACP con- 
tains extensive findings of fact, in- 
cluding discussion of state univer- 
sities by name and their admissions 
policies.'’ Thus, there appears to be 
support in the record of NAACP for 
the first two of the assumptions 
given above. Concerning the third 
assumption, it is less clear that a 
substantial number of members of 
the NAACP’s Florida chapter would 
need a racial preference for gaining 
admission, and, without that need, 
it may be asked what detriment the 
members would suffer as a result of 
the board of regents’ proposed rules. 
With the Supreme Court’s 
majority’s statement that “a sub- 
stantial number of the association’s 
members . . . were minorities that 
would obviously be affected by any 
change in policy concerning minor- 
ity admissions,” the NAACP was not 
required to show that a substantial 
number of its members would need 
a racial preference for admission to 
the state universities, but instead 
were required to show only that the 
preferences would not be available 
if they were needed. The effect of the 


rule amendments upon preferences 
in admissions policies was, in itself, 
clearly enough for the association to 
have standing in the majority’s 
view; it was not necessary for the 
association to show that the removal 
of preferences would, in turn, cause 
a substantial number of its mem- 
bers “injury” in the sense of an ac- 
tual legal detriment. The majority 
reasoned that “the First District was 
adopting a rule of standing that 
would require a challenger to dem- 
onstrate immediate and actual 
harm, i.e., rejection of admission to 
a state university by a member be- 
fore standing would be granted.” 
However, based on its own prece- 
dent,'* the First DCA would presum- 
ably know better than to require a 
showing of actual rejection of admis- 
sion, and appears to have been seek- 
ing a greater likelihood of rejection of 
admission to a state university than 
what it found in its review of the case. 

The Supreme Court majority’s 
statement that “We required no 
such showing [of actual harm] in 
Florida Home Builders” confirms 
that NAACP is very much an asso- 
ciational standing case, and that the 
majority was concerned about main- 
taining associations’ access to the 
administrative process.'’ Notably, 
the opinion does not mention the 
individual rule challengers (Mattie 
and Keith Garvin), and contains no 
discussion of the First DCA’s deci- 
sion as it concerns their standing; 
thus, that part of the First DCA’s 
decision apparently remains intact. 
Further, as Judge Browning did in 
the dissent below, the Supreme 
Court majority opinion cites South- 
west Florida Water Management 
District v. Save the Manatee Club, 
Inc., 773 So. 2d 594 (Fla. lst DCA 
2000), and Friends of the Everglades, 
Inc. v. Board of Trustees of Internal 
Improvement Trust Fund, 595 So. 2d 
186 (Fla. lst DCA 1992), toward the 
apparent goal of reconciling the fac- 
tual context of NAACP (involving 
the highly personal subject matter of 
education) with cases involving envi- 
ronmental interests.*”° The majority’s 
citation of the environmental cases 
may portend a new threshold against 
which rule-challenge “injury” will be 
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judged in the future, at least in asso- 
ciational cases.”! 


What Was the “Zone 
of Interest” in NAACP? 

Racial discrimination in educa- 
tion at any level is prohibited both 
by statute” and under the Florida 
and federal constitutions.”® In 
NAACP, the association’s members 
would certainly have a constitution- 
ally protected interest in higher 
education free from legalized racial 
discrimination, but the board of re- 
gents’ proposed rules were not chal- 
lenged on that basis. Rather, they 
were challenged because they would 
prohibit state universities from con- 
sidering race as a preference among 
other criteria for admission. And, 
thus, the question for rule-challenge 
standing is what statute, or consti- 
tutional provision, confers an “inter- 
est” in having race so considered 
among other criteria for admission 
to Florida state universities. The 
petition challenging the rule 
amendments cited the Florida Edu- 
cational Equity Act, F.S. §228.2001 
(1999), but the FEEA arguably does 
not provide a “zone of interest” for 
having race considered in admis- 
sions criteria. Conceivably, a case 
may be made that the Equal Pro- 
tection Clause of the U.S. Constitu- 
tion, as interpreted by the U.S. Su- 
preme Court, provided NAACP’s 
members with the requisite “zone of 
interest” in maintaining, or at least 
allowing the possibility of, affirma- 
tive action programs in Florida state 
universities.” 

“Zone of interest” analysis has 
come in for its share of criticism,” 
but it has been applied in rule-chal- 
lenge cases since Florida Medical 
Association, including other associa- 
tional rule-challenge cases.”° Nei- 
ther the Supreme Court majority or 
the dissent in NAACP make any 
mention of the NAACP’s members’ 
“zone of interest.”*’ Arguably, the 
test for “zone of interest” in rule- 
challenge proceedings is elastic 
enough that the majority in NAACP 
could have used it to cite a constitu- 
tionally protected “zone of interest” 
for a substantial number of the 
association’s members, if not neces- 


sarily a statutorily protected “zone 
of interest.” The omission of “zone 
of interest” analysis from the Su- 
preme Court’s opinion may either di- 
minish the significance of “zone of 
interest” analysis, or diminish the 
significance of the decision in 
NAACP, depending upon how the 
case is viewed in the future. 


What’s Left of 
Coalition after NAACP? 

In the opinion below in NAACP, 
the First DCA was obviously con- 
cerned with Coalition being 
overread. The difficulty lies in 
Coalition’s use of the term “regu- 
lated,” which connotes having one’s 
conduct limited by statute or rule. 
An individual rule-challenger, or 
associated rule-challengers, may 
have standing to challenge a rule or 
propose rule without being so “regu- 
lated.”*’ Further, there is direct and 
indirect regulation. A licensee may 
be directly regulated by a rule pro- 
mulgated by his or her licensing 
agency, as appears to have been the 
case in Coalition (the opinion indi- 
cates that the rules “defined the 
practices” of the mental health pro- 
fessionals).”® Alternatively, a lic- 
ensee of one agency may be indi- 
rectly affected by rule of another 
agency. For example, rule or repeal 
of a rule may affect the scope of ser- 
vices for which an agency can reim- 
burse a contractor,” or regulate en- 
vironmental development (rather 
than directly regulating the devel- 
oper or related professionals).*' Yet 
another example of “regulation” in- 
volves rules that can expose an in- 
dividual or class of individuals to 
fines and penalties, including crimi- 
nal penalties.*” 

Interestingly, the Supreme 
Court’s opinion in NAACP never 
mentions Coalition directly.** The 
Supreme Court never said that Coa- 
lition applied to the NAACP in the 
sense that the ALJ in NAACP did— 
in other words, that NAACP’s mem- 
bers were “regulated” in that their 
admission to state universities was 
regulated by the board of regents’ 
rules. Indeed, it appears that the 
Supreme Court did consider it nec- 
essary for the NAACP to demon- 


strate at least an “effect” upon a 
substantial number of its members 
as a result of the change in the board 
of regents’ rules, and that it looked 
at the record for competent, sub- 
stantial evidence of that effect, and 
found it. 

Therefore, that part of the First 
DCA’s opinion in NAACP which lim- 
its Coalition was not overruled by 
the Supreme Court, and still must 
be reckoned with. In the First DCA 
installment of NAACP, the majority 
characterized the factual context of 
Coalition as creating a “presump- 
tion” in favor of associational stand- 
ing. The majority’s use of “presump- 
tion,” a legal term of art, invited a 
legal argument from Judge Brown- 
ing in dissent.** However, there may 
be no other shorthand for the propo- 
sition that members of a profes- 
sional association who are regulated 
by the rules being challenged are 
presumed to be “substantially af- 
fected” by the rules and, therefore, 
that the association does not have 
to put on evidence demonstrating 
that a “substantial number” of its 
members are “substantially af- 
fected.” Further, the Coalition “pre- 
sumption” in favor of associational 
standing, created by the First DCA 
in NAACP, may be rebuttable—in a 
given case, it could conceivably be 
shown that the association did not 
otherwise meets the requirements 
for “associational standing” set out 
in Florida Home Builders. 

It may be asked how significant a 
Coalition “presumption” is as a 
practical matter: for example, how 
burdensome it is for an association’s 
president to describe, in perhaps an 
hour’s testimony, the members of 
the association and their activities 
regulated or subject to regulation. 
In any event, if Coalition is to be lim- 
ited in the manner apparently in- 
tended by the First DCA in NAACP, 
it must be considered whether the 
rule-challenge petitioner in a given 
case (or its members) is not merely 
“regulated” by the rule in some 
sense, but is directly regulated in the 
sense that the coalition’s members 
were in Coalition. An “indicator” of 
application of the Coalition pre- 
sumption would be whether the 


THE FLORIDA BAR JOURNAL/MARCH 2004 61 


| 
i. 
Be 
| 
! 


rule-challenger was a licensee (or an 
association of licensees) of the 
agency whose rule or proposed rule 
was under challenge. In this man- 
ner, Coalition clearly would not ap- 
ply to a factual context such as in 
NAACP (either to the association in 
that case, or to the individual rule- 
challengers). Otherwise, the term 
“regulated” is vague, and leads to 
applications such as in NAACP 
(where the ALJ found NAACP’s 
members “regulated” in their admis- 
sions to state universities, thus ap- 
plying Coalition).*° 


Conclusion 

The Supreme Court’s opinion 
NAACP should be understood as 
primarily addressing associational 
standing, and reaffirming the broad 
parameters of associational stand- 
ing first set out in Florida Home 
Builders. Rule-challenge standing 
generally remains as enigmatic as 
it was prior to NAACP, and perhaps 
more so. The wisest course of action 
for administrative law practitioners 
is simply to be familiar with every 
case. 
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Labor and Employment Law 


It’s Not Your Father’s Summary Judgment: 
Recent Developments in the Use of Summary Judgment 


to Resolve Employment Discrimination Cases 


awyers who have prac- 

ticed employment law for 

more than a few years 

have witnessed a dra- 
matic change in the use of summary 
judgment to resolve employment 
discrimination disputes. As recently 
as five years ago, it was not unusual 
to find courts stating that summary 
judgment was disfavored and to be 
used rarely, sparingly, or with spe- 
cial caution in such cases. In the 
last few years, however, summary 
judgment has become one of the 
most common ways to resolve dis- 
crimination cases. 

Being able to determine as 
quickly as possible which cases are 
likely to survive summary judg- 
ment and which are not is one of 
the most valuable skills an employ- 
ment lawyer can develop in today’s 
legal environment. While summary 
judgment is traditionally viewed as 
a tool to be used by the employer, 
in many ways it is even more im- 
portant for a plaintiff’s lawyer to 
have a firm understanding of the 
summary judgment standard. 
Many employment discrimination 
cases are taken on contingency; the 
ability to quickly assess the likeli- 
hood of surviving summary judg- 
ment helps to avoid accepting or 
pursuing cases with little chance of 
recovery. Moreover, losing plaintiffs 
are presumptively responsible for 
the prevailing defendant’s costs, 
which may amount to several thou- 
sands of dollars.' If the plaintiff’s 
attorney’s assessment of the case is 
seriously flawed, the plaintiff may 
also be liable for the defendant’s 
attorney’s fees.” Time spent in ad- 


by Lee A. Kraftchick 


Determining as quickly 
as possible which 
cases are likely to 
survive Summary 

judgment is one of the 

most valuable skills an 
employment lawyer 

can develop in today’s 
legal environment. 


vance learning what cases are likely 
to survive summary judgment will 
save considerable time, not to men- 
tion expense, later. 


The Federal Summary 
Judgment Standard 

The federal summary judgment 
standard is well established.’ Un- 
der Fed. R. Civ. P. 56, the party mov- 
ing for summary judgment bears 
the initial burden of informing the 
court of the basis for its motion and 
identifying those portions of the 
record that demonstrate the ab- 
sence of a genuine issue of mate- 
rial fact.‘ This burden is a minimal 
one, and it does not necessarily re- 
quire the moving party to support 
its motion with affidavits or other 
materials negating the non-moving 
party’s claim.® Rather, “the burden 
on the moving party may be dis- 
charged by ‘showing’—that is, point- 


ing out to the district court—that 
there is an absence of evidence to 
support the nonmoving party’s 
case.”® 

Once the moving party meets its 
initial burden, the burden shifts to 
the nonmoving party to go beyond 
the pleadings and come forward 
with depositions or other eviden- 
tiary materials which show there is 
a genuine issue of material fact.’ 
Specifically, it is the nonmoving 
party’s burden to come forward with 
evidence on each essential element 
of his claim sufficient to sustain a 
jury verdict.* To overcome a motion 
for summary judgment, a plaintiff 
must do more than simply show 
there is “some metaphysical doubt 
as to the material facts.” “A mere 
scintilla of evidence in support of 
the plaintiff’s position will be insuf- 
ficient; there must be evidence on 
which the jury could reasonably 
find for the plaintiff.”"° 


Employment 
Discrimination Cases 

At first blush, one would expect 
the standard for granting or deny- 
ing summary judgment in employ- 
ment discrimination cases to be the 
same as for any other case. Until a 
few years ago, however, judicial 
opinions regularly included lan- 
guage suggesting that summary 
judgment is somehow especially in- 
appropriate in such matters. More 
recently, the courts have tried to dis- 
pel any lingering notion that sum- 
mary judgment should be applied 
differently in employment cases 
than in other matters. 

Virtually every circuit has at one 
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time or another expressed the view 
that summary judgment is disfa- 
vored in employment discrimination 
cases. The District of Columbia Cir- 
cuit, for example, has said that “in 
discrimination cases summary judg- 
ment must be approached with spe- 
cial caution.”" The First Circuit has 
stated that “we must exercise par- 
ticular caution before sustaining 
summary judgments for employers 
on such issues as pretext, motive, 
and intent.”’” Similarly, the Second 
Circuit has stated that “an extra 
measure of caution is merited in af- 
firming summary judgment in a dis- 
crimination action.”’* The Fourth 
Circuit has stated that summary 
judgment is “seldom appropriate” in 
discrimination cases.'! The Fifth 
Circuit has repeatedly stated that 
summary judgments “are particu- 
larly questionable in cases of em- 
ployment discrimination.”’° The 
Seventh Circuit has frequently 
stated that the summary judgment 
standard is to be applied with 
“added rigor” in discrimination 
cases.’ The Eighth Circuit has 
stated that “summary judgment 
should be used sparingly in employ- 
ment discrimination cases,”!’ and 
the Tenth Circuit has said “sum- 
mary judgment should seldom be 
used in employment discrimination 
cases.”'* Opinions from the 11th Cir- 
cuit include such remarks as, “[als 
a general rule summary judgment 
is not a proper vehicle for resolving 
claims of employment discrimina- 
tion which often turn on an 
employer’s motivation and intent,”” 
and “summary judgment in employ- 
ment discrimination cases . . . is es- 
pecially questionable.”” 

Despite these cautionary state- 
ments, in practice the courts have 
seldom refrained from granting 
summary judgment in any employ- 
ment case in which the facts war- 
ranted it. As a result, it is not un- 
usual to find cases in which the 
court voices extreme concern about 
using summary judgment to resolve 
an employment discrimination dis- 
pute at the same time that it affirms 
summary judgment.” 

In more recent cases, the courts 
have begun to acknowledge ex- 


pressly what had previously been 
recognized only as a matter of prac- 
tice—that summary judgment can 
and does play an important role in 
employment discrimination cases. 
Thus, for example, the Second Cir- 
cuit recently stated that despite the 
cautionary language it may have 
used in earlier decisions, there is no 
longer any question that “summary 
judgment remains available for the 
dismissal of discrimination claims 
in cases lacking genuine issues of 
material fact.”*? Similarly, the 
Fourth Circuit has stated that de- 
spite previous admonitions that 
summary judgment is “seldom ap- 
propriate” in employment discrimi- 
nation cases, in fact “[t]he standards 
for awarding summary judgment 
apply equally in discrimination 
cases, even where the motive or in- 
tent of the defendant is at issue.””° 
The Seventh Circuit has also dis- 
avowed much of its earlier summary 
judgment rhetoric, stating that “re- 
gardless of our inclusion of the 
phrase ‘added rigor’ in prior cases, 
we review a district court’s decision 
to grant a motion for summary judg- 
ment on a claim involving issues of 
employment discrimination as we 
review any case brought before this 
court involving the review of a grant 
of summary judgment.” 

The 11th Circuit en banc directly 
confronted the cautionary language 
contained in some of the court’s pre- 
vious opinions in Chapman v. Al 
Transport, 229 F.3d 1012 (11th Cir. 
2000). The court acknowledged that 
some of its “opinions from past years 
purport to announce ‘[a]s a general 
rule [that] summary judgment is not 
a proper vehicle for resolving claims 
of employment discrimination 
which often turn on an employer’s 
motivation and intent,””° but added 
that the rule was not consistently 
followed in the past and that there 
is “no question that it has not been 
followed in recent years.””° The court 
pointed out that “[s])ummary judg- 
ment is hardly unknown, or for that 
matter rare, in employment dis- 
crimination cases, more than 90 per- 
cent of which are resolved before 
trial ..., many of them on the basis 
of summary judgment for the defen- 
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dant.”*’ The court concluded that 
whatever it might have said in the 
past, “[t]he long and short of it is that 
the summary judgment rule applies 
in job discrimination cases just as in 
other cases. No thumb is to be placed 
on either side of the scale.””* 

While the court’s opinion does dis- 
avow language contained in several 
earlier opinions, it is hardly a radi- 
cal change in the law. In fact, the 
conclusion that summary judgment 
applies with equal force to employ- 
ment discrimination cases is com- 
pelled by Supreme Court precedent. 
As the 11th Circuit noted, while the 
Supreme Court has said that ques- 
tions of fact in job discrimination 
cases are “both sensitive and diffi- 
cult” and “[t]here will seldom be 
‘eyewitness’ testimony as to the 
employer’s mental processes,” it has 
also stated that “none of this means 
that trial courts or reviewing courts 
should treat discrimination differ- 
ently from other ultimate questions 
of fact.”*? The Supreme Court has 
made clear that it would be inap- 
propriate to insulate employment 
discrimination cases from judicial 
review under the same standards as 
other civil cases.*° 

Previous 11th Circuit cases fore- 
shadowed the court’s opinion in 
Chapman. As early as 1990, the 
court noted that despite the caution- 
ary language in earlier cases, “sum- 
mary judgments for defendants are 
not rare in employment discrimina- 
tion cases.”*' In Raney v. Vinson 
Guard Service, Inc., 120 F.3d 1192, 
1197 (11th Cir. 1997), the court 
added that under the then-current 
state of the law, in order to avoid 
summary judgment in an employ- 
ment discrimination case, the plain- 
tiff is “effectively required to put 
forth her entire case . . . to persuade 
the court that a reasonable 
factfinder could rule in the 
plaintiff’s favor.” 


Discrimination Issues 
Knowing generally that summary 
judgment is an appropriate tool to 
use in employment cases does prac- 
titioners little good if they do not 
know when to use it. Under the right 
circumstances, summary judgment 
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can, of course, be used to resolve al- 
most any issue that may arise in an 
employment discrimination case, 
but some issues common to many 
cases are especially appropriate for 
summary resolution. 

For example, summary judgment 
is frequently used to dispose of cases 
where the plaintiff fails to show that 
he was treated less favorably than 
persons outside his protected clas- 
sification.*” If the plaintiff “fails to 
identify similarly situated, 
nonminority employees who were 
treated more favorably, [the] case 
must fail because the burden is on 
[the plaintiff] to establish such dis- 
parate treatment as part of [a] 
prima facie case.”** Either the plain- 
tiff can identify such comparators or 
not. If the plaintiff fails to identify 
a sufficiently similar comparator, 
and cannot produce any direct evi- 
dence of discrimination, summary 
judgment for the defendant is likely. 

Identifying legitimate compara- 
tors is not as simple as one might 
initially assume. In order “to make 
a comparison of the plaintiff’s treat- 
ment to that of nonminority employ- 
ees, the plaintiff must show that he 
and the employees are similarly 
situated in all relevant respects.”™ 
It is the plaintiff's burden to show 
that the comparator is “nearly iden- 
tical” to the plaintiff “in order to 
prevent courts from second-guess- 
ing employers’ reasonable decisions 
and confusing apples with or- 
anges.”*° 

Summary judgment is also fre- 
quently used to dismiss cases where 
the plaintiff fails to offer evidence 
sufficient to show that the 
employer’s articulated reason for its 
action was a mere pretext for dis- 
crimination. In this regard, it is im- 
portant to remember that a plain- 
tiff cannot avoid summary judgment 
merely by questioning the wisdom 
of an employer’s decision: An em- 
ployer may take action against an 
employee “for good or bad reason 
without violating federal law.”** The 
courts “are not in the business of 
adjudging whether employment de- 
cisions are prudent or fair.”*’ The 
following frequently quoted passage 
expresses this limitation well: 


Federal courts do not sit as a super- 
personnel department that re-examines 
an entity’s business decisions. No mat- 
ter how medieval a firm’s practices, no 
matter how high-handed its decisional 
process, no matter how mistaken the 
firm’s managers, [the laws against dis- 
crimination do] not interfere. Rather, our 
inquiry is limited to whether the em- 
ployer gave an honest explanation for 
its behavior.** 


It is also important not to confuse 
“disagreement about the wisdom of 
an employer’s reason with disbelief 
about the existence of that reason 
and its application in the circum- 
stances.”*? Reasonable people may 
disagree about whether an employer 
acted correctly or fairly, “but such 
potential disagreement does not, 
without more, create a basis to dis- 
believe an employer’s explanation 
that it in fact based its decision” on 
its asserted reasons.*’ An employer’s 
decision 
may seem to some to be bad business 
judgment and to others to be good busi- 
ness judgment, but federal courts do not 
sit to second-guess the business judg- 
ment of employers. Stated somewhat 
differently, a plaintiff may not establish 
an employer’s proffered reason as 
pretextual merely by questioning the 
wisdom of the employer’s reason, at 
least not where . . . the reason is one 


that might motivate a reasonable em- 
ployer.*! 


Summary judgment is less likely 
in cases where evidence of racial or 
other offensive remarks is available, 
but even then it is not completely 
foreclosed. If such evidence is con- 
nected to the employment decision 
at issue it is considered direct evi- 
dence, but summary judgment may 
still be available if the employer can 
show that it would have reached the 
same decision even without the 
unlawful motive.* In order to over- 
come direct evidence of discrimina- 
tion, the employer “must show that 
its legitimate reason, standing 
alone, would have induced it to 
make the same decision.”** 

Direct evidence is rare, however: 
“Only the most blatant remarks, 
whose intent could be nothing other 
than to discriminate on the basis of 
[race] . . . constitute direct evidence 
of discrimination.”** Moreover, “[flor 
statements of discriminatory intent 
to constitute direct evidence of dis- 
crimination, they must be made by 


a person involved in the challenged 
decision” and be directly related to 
that decision. “Remarks by non- 
decisionmakers or remarks unre- 
lated to the decisionmaking process 
itself are not direct evidence of dis- 
crimination.”*® 

While derogatory remarks made 
outside the decision-making process 
are not direct evidence, they can be 
introduced to support a circumstan- 
tial case.*’ A discriminatory remark 
made by a decisionmaker unrelated 
to the challenged decision itself or 
a remark made by a nondecision- 
maker in the decision-making pro- 
cess may be used to show that the 
employer generally harbors dis- 
criminatory motives. In such cases, 
whether summary judgment will be 
granted depends on what other evi- 
dence is available to support the 
plaintiff’s circumstantial case. For 
example, in Scott v. Suncoast Bever- 
age Sales, Ltd., 295 F.3d 1223 (11th 
Cir. 2002), the plaintiff produced 
direct evidence that some two and 
a half years before the plaintiff was 
terminated, his supervisor (a co- 
worker at the time) said, “We’ll burn 
his black ass.”** The court held that 
the statement did not constitute di- 
rect evidence because it was too re- 
mote in time from the challenged de- 
cision.** While the statement could 
be used to support a circumstantial 
case, it was insufficient in itself to 
prevent summary judgment. The 
court explained that “[a]lthough a 
comment unrelated to a termination 
decision may contribute to a circum- 
stantial case for pretext, it will usu- 
ally not be sufficient absent some 
additional evidence supporting a 
finding of pretext.” The court ulti- 
mately held that in light of the other 
evidence available, including undis- 
puted evidence that the plaintiff had 
repeatedly violated his employer’s 
work rules, the supervisor’s offen- 
sive remarks were not sufficient to 
prevent summary judgment. 


Application to Discipline Cases 

A few examples will help to illus- 
trate how summary judgment can 
be used most effectively and what a 
plaintiff must do in today’s legal en- 
vironment to avoid summary dis- 
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missal of a meritorious claim. The 
first two involve terminations, but the 
principles involved apply equally to 
claims involving demotions, suspen- 
sions, involuntary transfers, and other 
adverse employment actions.*! The 
others involve promotion claims and 
apply principles equally applicable to 
hiring claims. 

In order to state a prima facie 
claim of discriminatory discharge, 
the plaintiff generally must show 
“[1] that she is a member of a pro- 
tected class, [2] that she was quali- 
fied for the job from which she was 
fired and [3] that the misconduct for 
which she was discharged was 
nearly identical to that engaged in 
by an employee outside the pro- 
tected class whom the employer re- 
tained.” The first two elements are 
nearly always present and nearly 
always uncontested; it is the third 
that is the source of most disputes. 
One of the first questions prudent 
plaintiffs’ attorneys should there- 
fore ask potential clients is whether 
they are aware of any employees 
who engaged in conduct similar to 
theirs but were treated differently. 
If not, and direct evidence is not 
available, the claim is not likely to 
survive summary judgment. 

It takes more than a surface simi- 
larity between the plaintiff’s con- 
duct and that of the potential com- 
parator to state a prima facie case. 
In Silvera v. Orange County, 244 F.3d 
1253, 1259 (11th Cir. 2001), the 
plaintiff, who was black, and a white 
comparator were both employed in 
public schools and both had arrest 
records for child molestation. The 
plaintiff had been arrested four 
times, twice for battery of his wife, 
once for lewd assault on a female 
child, and once for aggravated as- 
sault of his son. The comparator had 
been arrested twice, once for driv- 
ing under the influence and once for 
lewd assault on a student while on 
school property. A jury rendered a 
verdict in favor of the plaintiff and 
the district court denied the 
defendant’s motion for judgment as 
a matter of law.** The 11th Circuit 
reversed, holding that the plaintiff 
and the comparator were not suffi- 
ciently similar to allow any infer- 


ence of discrimination. The court 
noted the following differences be- 
tween the plaintiff and the compara- 
tor: First, although they had both 
been arrested several years earlier for 
lewd assault on a child, the plaintiff 
had three additional arrests. Second, 
the plaintiff's arrests were for violent 
assaults while none of the compara- 
tors were. Third, the plaintiff’s most 
recent arrest was only two months 
before his termination, while the 
comparator’s most recent arrest was 
over two years old. Finally, the em- 
ployer produced evidence that its 
decisionmakers thought they were 
bound by a preexisting agreement not 
to terminate the comparator because 
of the arrest for lewd assault, and no 
such agreement (or belief in one by 
the employer) existed with respect 
to the plaintiff. 

While the 11th Circuit’s reversal 
could be viewed as second-guessing 
the jury and the district judge, the 
court was in fact protecting the em- 
ployer from being second-guessed. 
The court explained: 


In determining whether employees are 
similarly situated for purposes of estab- 
lishing a prima facie case, it is neces- 
sary to consider whether the employees 
are involved in or accused of the same 
or similar conduct and are disciplined 
in different ways. The most important 
factors in the disciplinary context .. . 
are the nature of the offenses commit- 
ted and the nature of the punishments 
imposed. In order to satisfy the similar 
offenses prong, the comparator’s miscon- 
duct must be nearly identical to the 
plaintiff’s in order to prevent courts 
from second-guessing employers’ rea- 
sonable decisions.™ 

Even when the plaintiff success- 
fully produces evidence of a valid 
comparator and thereby establishes 
a prima facie case, the summary 
judgment inquiry is still not over. 
The establishment of a prima facie 
case merely shifts the burden to the 
employer to articulate a nondis- 
criminatory reason for its action. 
This burden is “exceedingly light.” 
Once the employer meets this bur- 
den, the ultimate burden of proof 
shifts back to the plaintiff to prove 
that the employer’s articulated rea- 
son for its action was a mere pre- 
text. Plaintiffs frequently try to 
meet this burden by showing that the 
employer was wrong when it accused 
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the plaintiff of misconduct. While this 
may seem a logical strategy, it actu- 
ally misses the entire point of the laws 
against discrimination. Such laws are 
aimed solely at preventing discrimi- 
nation, not at preventing erroneous 
discharges. An employer is not re- 
quired to prove that it had good cause 
for discharging an employee in order 
to avoid liability under Title VII, only 
that it had a good faith reason to be- 
lieve it had a legitimate reason for 
discharge.” 

The Seventh Circuit’s opinion in 

Jones v. Union Pacific, 302 F.3d 735 
(7th Cir. 2002), illustrates this point 
well. In that case, the plaintiff al- 
leged that he was discharged be- 
cause of his race. The employer pro- 
duced evidence that it discharged 
the plaintiff because an investiga- 
tion led it to believe he was insub- 
ordinate and threatened a company 
security officer. The plaintiff tried to 
prove pretext by showing that the 
confrontation with the officer did 
not happen in the way the employer 
described it and was otherwise not 
his fault. He argued that on sum- 
mary judgment the court was re- 
quired to accept his version of the 
confrontation, and accepting that 
version, he was provoked and there- 
fore should not have been fired.*’ 
The court rejected this argument 
and affirmed the order granting 
summary judgment: 
Jones asserts that he was not insubor- 
dinate or quarrelsome with Agent Brody. 
His argument is, in essence, that under 
the applicable summary judgment stan- 
dards we must accept his version of the 
facts as true, and, as such, Union Pa- 
cific could have no legitimate reason for 
firing him. Jones misapprehends the 
applicable standards. While we do accept 
his version of the facts as true, the ac- 
tual issue is not whether Union Pacific’s 
account of events is correct, rather it is 
whether Union Pacific honestly believed 
the report of its officers. “[A]rguing 
about the accuracy of the employer’s 
assessment is a distraction . . . because 
the question is not whether the 
employer’s reasons for a decision are 
‘right but whether the employer’s de- 
scription of its reasons is honest.””°* 

As Jones illustrates, a plaintiff 
who expends all of his resources try- 
ing to show that he did not do what 
the employer accused him of doing 
may be wasting his time. Unless he 
can also show that the employer did 
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not honestly believe the accusations, 
he will have proved only that the 


employer was wrong, not that it was" 


acting out of discriminatory mo- 
tive.’ Mistakes are not unlawful, 
only discrimination.” 

Judicial deference to employer 
judgment in matters of discharge 
and discipline is critical to main- 
taining the balance Title VII was 
intended to preserve: preventing 
discrimination without unduly in- 
terfering with the employer's right 
to manage its workforce. The same 
deference also applies to selecting 
and promoting employees. 


Application to Hiring/ 
Promotion Cases 

In order “to establish a prima fa- 
cie case of discriminatory failure to 
promote, a plaintiff must prove: (1) 
that he is a member of a protected 
class; (2) that he was qualified for 
and applied for the promotion; (3) 
that he was rejected; and (4) that 
other equally or less qualified em- 
ployees who were not members of 
the protected class were pro- 
moted.”®! If the plaintiff meets this 
burden, the employer must then ar- 
ticulate the reasons for its decision 
to promote someone else. Typically, 
the employer will produce evidence 
that the person it selected was in 
its opinion better qualified than the 
plaintiff. It is then up to the plain- 
tiff to show that the employer’s ar- 
ticulated reason is a mere pretext 
for discrimination. The most com- 
mon approach plaintiffs take is to 
try to show that despite the 
employer’s opinion, the plaintiffs are 
in fact better qualified than the suc- 
cessful candidate. 

The 11th Circuit considered such 
an argument in Lee v. GTE Florida, 
226 F.3d 1249 (11th Cir. 2000). The 
plaintiff in that case argued that she 
was more qualified than the person 
actually selected because she had 
more of the commercial real estate 
experience that the job in question 
required. The employer argued that 
such experience was not as impor- 
tant as the BETTER managerial 
skills and strategic planning expe- 
rience that the successful candidate 
possessed. The plaintiff argued that 


the conflict should be submitted to 
ajury, and the district court agreed. 
After a jury rendered a verdict in 
favor of the plaintiff and the district 
court denied a motion for judgment 
as a matter of law, the employer ap- 
pealed. The 11th Circuit reversed. 
The court explained that the dispute 
was primarily over whether the 
employer’s assessment of the 
candidate’s relative qualifications 
was correct, which by itself does not 
raise an inference of discrimination: 
In a failure to promote case, a plaintiff 
cannot prove pretext by simply showing 
that she was better qualified than the in- 
dividual who received the position that 
she wanted. A plaintiff must show not 
merely that the defendant’s employment 
decisions were mistaken but that they 
were in fact motivated by sex. We have 
explained that a plaintiff may not estab- 
lish that an employer's proffered reason 
is pretextual merely by questioning the 
wisdom of the employer's reasons, at least 
not where . .. the reason is one that might 
motivate a reasonable employer.” 


While “evidence showing an em- 
ployer hired a less qualified appli- 
cant over the plaintiff may be pro- 
bative of whether the employer’s 
proffered reason for not promoting 
the plaintiff was pretextual,” in or- 
der to prove pretext through a com- 
parison of qualifications, the plain- 
tiff must show that he “was 
substantially more qualified than 
the person promoted.”* Mere “dis- 
parities in qualifications are not 
enough in and of themselves to dem- 
onstrate discriminatory intent un- 
less those disparities are so appar- 
ent as virtually to jump off the page 
and slap you in the face.”™ The court 
explained that this phrase “should 
be understood to mean that dispari- 
ties in qualifications must be of such 
weight and significance that no rea- 
sonable person, in the exercise of 
impartial judgment, could have cho- 
sen the candidate selected over the 
plaintiff for the job in question.”” 
The court directed that judgment be 
entered in the employer’s favor be- 
cause the plaintiff failed to estab- 
lish that “she was more qualified than 
[the person promoted], let alone so 
clearly more qualified for the position 
than [him] that a reasonable juror 
could infer discriminatory intent 
from the comparison.” 


The court rejected a similar fail- 
ure to promote claim in Cofield v. 
Goldkist, 267 F.3d 1264 (11th Cir. 
2001). The court held that even as- 
suming the plaintiff was more quali- 
fied than the person actually pro- 
moted, the employer was still 
entitled to summary judgment be- 
cause she was not so clearly more 
qualified as to give rise to an infer- 
ence of pretext for discrimination: 
Cofield cannot . . . establish pretext sim- 
ply by showing that she is more quali- 
fied than Bowen ... . The relevant in- 
quiry for us ... is not to judge which 
employee was more qualified, but to de- 
termine whether any disparity between 
Bowen’s and Cofield’s managerial quali- 
fications is so great that a reasonable 


fact-finder could infer that Goldkist did 


not believe Bowen to be better qualified. 
* 


We may safely assume that Cofield was 
qualified to be a Plant Superintendent at 
Goldkist. Cofield may even be justified in 
believing she was more qualified than 
Bowen for that position. But Cofield’s 
qualifications are not so superior as to 
allow a reasonable fact-finder to conclude 
that Goldkist’s reason for hiring Bowen 
was pretextual. We will not second guess 
Goldkist’s decision to emphasize qualifi- 
cations over length of service.™ 

As an example of when summary 
judgment is not appropriate, consider 
Sledge v. Goodyear Dunlop Tires N.A., 
275 F.3d 214 (11th Cir. 2001). In that 
case, the plaintiff, a black male, met 
his burden of establishing a prima 
facie case by showing that whites who 
were less qualified than him were 
promoted. He rebutted the employer’s 
proffered reason for rejecting him- 
that others were better qualified—by 
presenting evidence that not only was 
he more qualified than the white em- 
ployees promoted ahead of him, but 
also that his immediate supervisors 
recommended him for promotion, that 
the employer repeatedly changed the 
promotion requirements, and perhaps 
most tellingly, that only one of the 
employer’s 107 maintenance mechan- 
ics was black. On this record, the court 
concluded, a reasonable jury could 
easily find in the plaintiff’s favor, and 
summary judgment was therefore in- 
appropriate. 


Conclusion 

Employment discrimination cases 
today are resolved more often on 
summary judgment than they are at 
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any other stage of litigation. Know- 
ing how to assess whether a case can 
be resolved on summary judgment 
is therefore a critical skill that ev- 
ery employment lawyer needs to 
develop. From assessing whether to 
take a case to assessing a case’s ul- 
timate value, the practitioner must 
keep the federal summary judgment 
standard, and its application by the 
courts, foremost in mind. UO 
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original). Accord, Rojas, 285 F.3d 1339 
(affirming summary judgment despite 
evidence of sexist remark because the 
remark was not related to the plaintiff’s 
discharge and other evidence showed 
that the plaintiff violated work rules). 

51 For a general discussion of what con- 
stitutes an adverse employment action, 
see L. Kraftchick and T. Ronzetti, Dodg- 
ing the Extra Arrow, Recent Develop- 
ments in the Law of Retaliation, 75 Fa. 


B.J. 26, 28-30 (2001). 

82 Williams v. Motorola, Inc., 303 F.3d 
1284, 1293 (11th Cir. 2002). 

58 Although the evidence that a “district 
court considers when ruling on a motion 
for judgment as a matter of law is dif- 
ferent from the evidence considered 
when the court rules upon a summary 
judgment motion, the ‘standard for 
granting summary judgment mirrors 
the standard for judgment as a matter 
of law, such that the inquiry under each 
is the same.” Chapman, 229 F.3d at 1025 
n.11, quoting from Reeves, 530 U.S. at 
150. 

54 Silvera, 244 F.3d at 1259 (citations 
and quotations omitted). 

55 Bui v. Haley, 321 F.3d 1304, 1320 
(11th Cir. 2003). 

56 See, e.g., Chapman, 229 F.3d at 1030; 
Combs, 106 F.3d at 1543. 

57 Id. at 744. 

58 Td. (citations omitted). 

59 See, e.g., Standard, 161 F.3d at 1333 
(“The heart of the pretext inquiry is not 
whether the employee agrees with the 
reasons that the employer gives for the 
discharge, but whether the employer 
really was motivated by those reasons.”); 
Giannopoulos v. Brach & Brock Confec- 
tions, Inc., 109 F.3d 406, 411 (7th Cir. 
1997) (“the pertinent question is not 
whether [the employer] was right to be- 
lieve that [the plaintiff engaged in the 
alleged misconduct] and that as a result 
[the plaintiff] should be discharged, but 
whether his belief that this was so genu- 
ine or whether this rationale was merely 
a pretext for . . . discrimination.” A plain- 
tiff“cannot avoid summary judgment with 
an unadorned claim that a jury might not 
believe [the employer’s] explanation for 
his termination; he must point to evidence 
suggesting that [the employer] did not 
honestly believe that explanation.”); 
Tkejiani v. Dade County Public Health 
Trust, 2003 WL 1572333 (S.D. Fla. 2003) 
(On summary judgment, the “question . . 
. is not what actually transpired . .. , nor 
is it whether [the employer] appropriately 
dealt with what actually transpired. The 
question is whether [the employer] acted 
in good faith in determining what tran- 
spired on that day and whether it acted 
out of racial animus.”). 

6° See, e.g., Alexander v. Fulton County, 
Ga., 207 F.3d 1303, 1339 (11th Cir. 2000) 
(“A plaintiff must show not merely that 
the defendant’s employment decisions 
were mistaken but that they were in fact 
motivated by race.”). 

51 Denney v. City of Albany, 247 F.3d 
1172, 1183 (11th Cir. 2001), quoting from 
Combs, 105 F.3d at 1539 n.11. The stan- 
dards for a prima facie case of failure- 
to-hire are similar: “The burden is on 
the plaintiff to show that she is a mem- 
ber of a protected class, that she applied 
for and was qualified for an available 
position, that she was rejected, and that 
the defendant filled the position with a 
person outside of the protected class.” 
Walker v. Prudential Property and Cas. 
Ins. Co., 286 F.3d 1270, 1274-75 (11th 
Cir. 2002). There is some conflict as to 


whether plaintiffs must show that they 
are merely qualified for the position or as 
qualified as the person selected. The con- 
flict seemed to be resolved in Walker v. 
Mortham, 158 F.3d 1177, 1185 (11th Cir. 

1998), cert. denied, 120 S. Ct. 39, 145 L. 
Ed. 2d 36 (1999), when the court held that 
plaintiffs need only prove that they are 
merely qualified, but in Denney, a more 
recent case, the court stated that plain- 
tiffs still must show they are as qualified 
as the successful applicant to establish a 
prima facie case. Denney, 247 F.3d 1172, 
1183. See Etienne v. Muvico Theaters, 
Inc., 2003 WL 21184268 (S.D. Fla. 2003). 

62 Lee, 226 F3d at 1253. 

63 Id. at 1254. 

64 Td., quoting from Deines v. Texas 
Dept. of Protective and Regulatory 
Servs., 164 F.3d 277, 280 (5th Cir. 1999). 

85 Td. at 1253-54. 

Td: at 1255. 

®" Td. at 1268-69 (citations omitted). Ac- 
cord, Green v. Miami-Dade, 2003 WL 
22331877 (S.D. Fla. Sep. 9, 2003); LeBlanc 
v. TJX Companies, Inc., 214 F. Supp.2d 
1319 (S.D. Fla. 2002) (Plaintiff’s assertion 
that there was “no way someone with [his] 
level of experience and education could 
receive such a low score” on a promotion 
evaluation was insufficient to show that 
he had been discriminated against.); 
Norrell v. Waste Away Group, Inc., 2003 
WL 681968 (M.D. Ala. 2003) (“[Tlhe stan- 
dard for addressing relative qualifications 
in the 11th Circuit requires a plaintiff to 
prove that he or she was ‘substantially 
more qualified than the person promoted’ 
in order to establish pretext.”); Gaddis v. 
Russell Corp., 242 F. Supp.2d 1123 (M.D. 
Ala. 2003) (“Although the Plaintiff pro- 
duced some evidence of her advantageous 
qualities—a graduate degree, positive re- 
marks from superiors, and training new 
employees on the computer software—she 
has not established that her qualifications 
were so superior to those of [the employ- 
ees promoted] that a reasonable juror 
could infer discriminatory intent from a 
comparison of their respective creden- 
tials.”); Rogers-Libert v. Miami-Dade 
County, 184 F. Supp. 2d 1273, 1280 (S.D. 
Fla. 2001) (“The issue is not which em- 
ployee was more qualified, but whether 
there was such a disparity between [the 
plaintiff’s] and [the successful 
candidate’s] qualifications that no rea- 
sonable fact-finder could believe that” the 
latter could be selected over the former 
(citations omitted)). 


Lee A. Kraftchick is an assistant 
county attorney for Miami-Dade County 
and has been head of its labor section 
since 1984. Mr. Kraftchick was a law 
clerk to the late Judge C. Clyde Adkins, 
chief judge of the U.S. District Court for 
the Southern District of Florida. He is a 
graduate of the University of Miami 
School of Law. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Cathy J. Beveridge, chair, and 
Frank E. Brown, editor. 
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ATTORNEY REFERRAL SERVICES 


= A-A-A Attorney Referral Service ~ Celebra'- 
ing our 15th year in Florida. “Supporting the 
Florida Bar s & Network since 1996". y of 
our current Attorneys have been with us s 

year 1. Last We feterred over 17,0 

callers to ou ‘Attorneys. We are still the best kept 
secret in Ame yOu ready 16 Start gett 
referrals? Or willyou be saying, “I should hat 
gotten in when there was Availability”. The 
phones Always in Court all the um 
Daily. Call NOW 1-806-733-5342 1-8 
Necessitames Abogados bi ab 
Espanol. 

* Note many Categories and areas 

waiting lists; 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 
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Developmental Disabilities 


@ Developmental Disabilities, mental 
retardation, special education, mental heal 
nursing home and hospital standard care - 


Expert witness services provided related tom 


standard-of-care issues in health and humagy 


service agencies. William A. Lybarger, Pha 


(620) 221-6415, tlybarge@yahoo.com, 
www.tonylybarger.com. 


Handwriting 


@ Forensic Document Examiner/Handwr ti 


Expert: Don Quinn, 101 Century 21 Drive, 


123, Jacksonville, FL 32216, (904) 721-3434 a 


Thirty years experience in Federal and State 
Crime Laboratories. Qualified in Federal and 
State courts. Retired FDLE Document Exam 


Handwriting 


Certified Forensic Document Examine 
Thomas Vastrick, 380 S. State Road 434,Suit§ 
1004-132, Altamonte Springs, FL 32714. (80@) 


544-0004. Formerly with U.S. Postal Inspectigt 
Service Crime Lab. Over 25 yrs. Experience 


ABFDE Certified (former Board Director.) Co 
qualified throughout southeast. 


Law Enforcement & Securi 


@ Lou Guasto Law Enforcement & Secu ty 
Expert Witness. Retired Police Chief with twef 


six years of Law Enforcement experience. F. 
Academy graduate. Former University Crimi 
Justice Instructor. (954) 434-0413, 
www.EXPERTWITNESS.COM/GUASTO. 


Medical 


= Physicians For Quality: Credible medic 
experts. Since 1986. We have Florida phys 
cians who have agreed to review your maipr. 
tice case, and if it has merit, testify for you. 
Plaintiff or Defense. 1-800-284-3627. Visit 
at www.pfq.com. 


Mining Engineering 


Mining Engineering Experts: Extensive 
expert witness experience, all types mining 
accidents, injuries, wrongful death, constru 
tion, trucking/rail, disputes, product liability 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Premises Liability & Secur 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. Wi 
T. Gaut (239) 593-8033. Naples, Florida. Vi 
Web site: www.wtgaut.com. 


_ EXPERT WITNESS CONTINUED 
Real Estate Law 


@ James L. Mack, d Certified Real 
Estate Lawyer with 53 years of practice in Florida 
@xciusively te area OF real estate law, “AV” 
rated, is available to act AS expert witness or 
consultant in real prop litigation in all Florida 
counties. 20185 East ntry Club Drive, #607, 
Miami 33780, (305) 933-2266, fax (305) 682-1533. 


Security 


Security Expert Witness: Alvin K. Brown = 
Former Security Officer - Certified Protec- 
Hon Protessional, Security Supervisor; Fraud 
Examiner. Experienc premises liability, 
Nagequate negugem security, workplace 
violence and hiring policies & procedures. 
Brown Security & Lav W Group, P.A.; 
(727)322-1491, bro irity@e 
A2200293, B220018 


arthlink.ne 


STOCKBROKER MISCONDUCT 


& Call us to talk o 
Clients WhO Have securities account losses. 
Referral or co-counsel: ¢ expert witness affiliations. © 
David McGee and Peter J Mougey, Beggs & 

Lane, Pensacola, (850) 432-2451. 


medies available to 


STOCKBROKER FRAUD 
MISMANAGEMENT 


Darren Blum, Esx,., concentrates on q 
recovering investors caused by stock and 
Commodity broker misconduct. Mr. Blum has vast! 
Sxperience Within ihe Securities industry, as a 3 
former licensed broker former associate of a | 
large New York law firm that defended many | 
brokers and brokerage firms; former intern for the © 
NASD Arbitration Depa rt ent; a published author 
Coauthor Of Securities arbitration articles; and 
an approved Arbitratorfar the NASD and NFA. | 
Referring attomeys are gladly paid in accordance | 
With Fionda Bar files. Blum, Silver & Schwartz, 
LLP, 8751 W. Broward Bivd., 4th Floor, ’ 
Plantation, FL 33324 phone (954) 423-6000, 
(954) 423-2060, 1-877-STOCK-LAW. 


4031 EXCHANGE 


your clients. Competitive 
(941) 306-1300 OF FAX (941) 955-9380 for 
information. www.saramanal031.com. 


‘Why not advertise in the 
Lawyer Services pages? 


(850) 561-5687 or 
melling@flabar.org 


h 
= 
g 
BOOKS 
a: @ Save 50% on law books. Call National Law a 
oe Resource. America’s largest law book dealer. ner. A 
We BUY and Visa/AX Excellent Condition. 

| 
al 

| 

(Qualified 1931 Exchange Intermediary 
Services. Meguial delayed, reverse and build-to- 
20 Years experience. Will work with you and} 
Riddell 
pee 
| 

Contact Bruce Mellinger at 


Lavryer 


ICLIENTS NOT PAYING? 


Collections Specialist For Florida 
Law Firms Since 1972 


* Dignified 

¢ Professional 

* Quick, Proven Results 

«No Malpractice Concerns 

* No Recovery..... No Fee! 

¢ Extensive Attorney References 


Call now for a free, no 
obligation Consultation. 


Abrams, Farrell, Wagner 
& Associates, Inc. 


1-800-495-8258 


InterCity Testing 
Consulting Corporation 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor- 
tation, Tires; Highway Safety; Warning/Instructions. 
Website: www.IinterCityTesting.com. 
P.O. Box 2819 
Jupiter, Florida 33468 


ASSET 


Searches 


“Hard to find” assets, 
Debtors located, Backgrounds 


PAL Investigations 
(800) 537-6900 


Since 1983 


Lic # PI10350 


iatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 
Neurological Training & Experience 


Criminal Defense & Sentencing 
Personal Injury 

Sexual Harassment 

Medical Malpractice 

Other Related Neurological Disorders 


Not a Referral Service 
Micuaet I. Rose, M.D., F.A.P.A. 
(305) 856-6219 


© Diplomate of the American Board of Psychiatry & 
Neurology in Psychiatry with added Qualifications in 
Forensic Psychiatry © Board Certified 


5,000+ FIRMS SINCE 1986. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 
FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


qualify 


Don’t guess whether you qualify for the EITC. Know. 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


There's a lot to know about qualifying for the Earned Income Tax 
Credit (EITC). You need to work and earn less than $34,692. If you 
have children, they must meet three qualifying tests. And that's 
just to name a few. But the most important thing to know is you can 
get help figuring it all out. Visit us on the web, call 1-800-TAX-1040 
or ask your tax preparer. When it comes to getting help claiming 
everything you honestly deserve, consider it done. 


1.800.TAX.1040 


Internal Revenue Service 
www.irs.gov/eitc 
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“8 Post Traumatic Beain 


Support Services include the evaluation of injury with advanced 


Epilepsy Monitoring Unit (EMU), analysis of data, reporting of 
forensic conclusions, and the ability to testify for plaintiff / defendant. 


MEDICAL DIRECTOR: DAVID B. ROSS, M.D. 


1 (866) 793-5663 iancaton 


42ND AVENUE, PLANTATION 


Abrams, Farrell, Wagner 


& Associates, Inc. 
Expert Witness Testimony 


Blumberg Excelsior 
. For Insurance-Based Litigation 


Corporate Creations 
East Bay Mortgage Insurance Metrics Corporation 


Empire Corporate Specializing in: 
: insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


Florida Lawyers Mutual 
Insurance Cover 3 


Gilsbar 13 Bill Hager, President 561-995-7429 


Former Insurance Commissioner 
Government Liaison 70 Former NCCI CEO 


Great American Ins. 41 
Harvey E. Morse, P.A. 37 If it's a question of 


Health Care Auditors 71 Safety. By 


Insurance Metrics 72 The answer must be 
InterCity Testing 71 Engineering, Safety, and 

Security Experts Professional 
Int’] Genealogical 27 

(All Disciplines) 

Levin, Papantonio 21 , 
LexisNexis Cover 2, 1,5 Professional Safety Incorporated 
Med Witness 72 
Mergent Investor Relations 45 


Plantation General 


Hospital 


Professional Asset Locators 
Professional Safety \ \ it ne S ay Led. 


Ricci, Leopold 
Dr. Michael Rose 71 
South Florida Legal Guide 47 


medical anti testimony in medical malpractice, personal injury disability claims 


Med Witness provides quality medical. 
experts in field of health care 
Trugman Valuation 15 
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efficiency. That means amazingly direct and accurat ites with remarkable | 
information you seek. Differ 


